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VERBATIM REPORT OF PROCEEDINGS 


ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 
Meetinz held in the Board Room, 6th floor, 
The Frost Buiidine, Queen's Park, Toronto, 
on Friday, September 20, 1968. 

PRESENT: 

Mr. I.M. Macdonald (Chairman) 

PROt and + Brady 


Prof. .J., Conway 


Prof. ..D.s Ge», Creiehton 
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Prof. E. MeWhinney 
Ne. od «HwphRerry 


Profs. TelvEBs SO VmonS 
Mite Tawa fare ela. Co-Secretary 
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THE CHAIRMAN: I would like to welcome 
you back to the new season, as it were, and in 
particular to say how pleased we are to see that 
Bill Lederman rds vhack tanidkindfulbufidghat., ds rl twould 
observe, after your illness, Bibl 

DEAN LEDERMAN: Thank you, Mr. Chairman. 

THE CHAIRMAN: Veryigiad athat It hilmes dase 
going well. 

Mr o(Magone wiabhiunotiabe mere tthis morning; 
noe Masipsegu ia: Mr. Gathercole and Professor 
Fox will be here later. Craig MclIvor is on leave 
ofmabsence thisuternain London, Engband, and so he 
has a sabbaticalifrom. the Committee, tbut;will:return 
in due course. Mr. Stevenson is in Ottawa today 
attending thecmeetings ofxthéotris=partite group) who 
aretetudyving ,thesaNathonal\Capital question} tsonhedis 
busily engaged in associated matters. 

I suppose. quite:a few things have happened, 
hétheobocably and nationally, since we last met in 
June on the #whocat fnents 

Twohthingsithat wouldwbhexef interestato 
yoeuyiiethimk) amegdtlynegjmdrthei mame of the Department 
and the arrangement under which we work here, 
wasrofficialhyrprochaimedias* the Departmentrnof 
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of transition, the re-organization which was taking 
place in the Government.issnow,completed,.andsI, think, 
ae Least J atrust, awesewhil.settle down.for a.»while. 

pecondly,,the language rresolution was,;.as 
you Knows, ,passed in .the.Ontario Legislature duing the 
waeG week of .Lhe.segsion,in June. 

TRiRCiy wlohe you markt ywish.te 
COmmens .Olimehan@ees. andeadditilons te sthe staff ofthe 
wacretarig ti. 

MR. GREATHED ; Hinsgyot all, L.might,..just 
mention that regrettably we lost Miss Jocelyn Coté to 
the Company of Young Canadians - not that she thought 
the .Company was more attractive than the Secretariat. 

THE CHAIRMAN: Ll thought.it..was..towthe 
company of a young Canadian (laughter). 

MR. GREATHED: ohiéeis getting married to 
a tellow in Ottawa,..and.unfortunately we .lost«her. 

L would —justeulikeswto..dntvoduce .a new member 
of Une. stati, Mrs. Judy Wilensky, who is. .sitting at 
the wall .there.. Mrs. Wilensky comes to us. from 
Barnard College .in.New York .City..andthe University 
Ch LOO TC. 

I might just also mention that tomorrow 
Mr. Peter Lishechynski whom we met at the last 
meeting. will be setting, married. 

Lathnink that »Just 2bout .conpletes «tae 
"births and marriages" and other announcements in 


the Secretariat. 
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ThE CHAIRMAN: Thank you very much. 
Well, in the wider sense, I would be appreciative 
if we could have some discussion of these matters 
during the day and have the benefit of your advice 
and thoughts and observations. 


Shor tihywatiier cour jkast «meeting, oficcourse, 


a national election was hneld. Shortly thereafter 
the Prime Minister of Quebec took ill. int turn 
we have seen the St. Leonard troubles; very recently 


the change in the language matter in the Province of 
Quebec. 

We ‘have ahead of ‘us sin the next two months 
a series of "federal-provincial meetings on a number 
of questions; not the least, the question which in 
many twaysj nk bé&lieve, nis rtecomimgrakmost of. egreater 
erishis proportion ‘than the scomitutional question 
and athat wis athe jrecogni tionnef ttuheevery »seriLous 
financial condition which the governments of this 
vountinyiyf ind thensebves yin 4 i think this was 
illustrated«by ithe extent to which our own government 
the other day broke all traditions of budgetary 
secrecy and the normal sort of caution one tends to 
usecabout ‘one's *financialsaffairs, by simply setting 
outhaufinancbalcpicture whichtis quite certainsover 
the next four to five years in the provincial context. 
this DPebathietureewhichtis!repeatedsacross tthe 
country in other provinces, and one in which the 


federal government now also shares. 
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I must sav that at the Premiers' 
Conference in Saskatchewan this summer, I do not 
think I recallvinsmy brief’experience’at least, any 
item which attracted either the unanimity or the 
depth of concern which this question carried. So 
that both the general constitutional and federal 
questions, but I think perhaps more immediately the 
financial questions, are going to be ahead of us 
invthe next! few°months: 

Perhaps before we get into the business 
of the proposittions:,"ituwould ibe .very helpful to me 
and I would appreciate it if we could have some 
discussion and some consideration of how you 
believe ‘these:events have affected or should affect 
the thinking of the Ontario Government - the events 
of the election, ’thecévents in Quebec Vand “others i+ 
becausetwe areabusily trying to -re-appraise our 
present position in terms of what we have done 
recently and what we may ‘find ahead of us. 

Perhapsainefaet before wergoroneto phe 
next itwo items, which.are reports of an administrative 
nature - the future work of the Committee and the 
reports of the task forces - then, as I said, what 
[T.thought should be the main’ business of the day, 

a consideration of the types of propositions we have 
been debating here; Lesmagnt tae weePfuliifiwe 
commenced at this time and had some general 
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last few months. 

MR. SPERRY* Mr. Chairman, I wonder if 
to what you have said you could anything of 
interest about the various meetings and the 
constitutional progréss itself? There have 
been one or two of these, haven't there? 

THE CHAIRMAN: Yes, and that is item 4, 
but there is no reason why we should not go to it 
now, which may complete --- 

MRids (PERRY.: It just seemed to me it 
is part of the recent background. 

THE CHAIRMAN: --- may complete the 
recent background before we met: Into the future, 
and I am going to ask Mr. Greathed to deal in more 
detapiovon this) subject allso. 

Rietivews carr say tvnat the officials’ have 
met on two occasions, at the end of May and towards 
the: end of July’. Perhaps the most striking 
impress ionMorelhas, fassparvicipants ‘in the exercise, 
is the imminent danger of being overwhelmed by a 
flood of paper Ionad to buy. a new filing 
cabiheto in ny oOfficeyl and’ this is: being’ duplicated 
across thei country. That is a small point 
but nonetheless is significant in the sense that it 
is a comment on the number of considerations that 
such an exercise involves and the very difficult 
yractical question of how you sort things out and 


ow you proceed and what is the proper approach to 
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take to it. 

In the course of these two meetings, there 
was some discussion about how much public knowledge 
should come out of these meetings. We have 
taken the view that these are meetings of officials; 
and whereas our own government leans in the direction 
of having these matters before the public at the 
political level, we felt that at the level of civil 
servants we are not in a position to ourselves 
engzage,.inGpublic dialogue, as it were, on these 
matters. 

What has concerned us is that ina sense 
the real. issue is: what degree of decision-making 
bana the. of ficialsh have? Onathe'.one hand; if 
no progress towards a consensus can take place 
anorig> tTheNpor ficial siawee area nottigoing: to,get wery 
Par . ence vother band > ifssome consensus is 
taking placeyinit tiservakinmeg pdecetiim the, wrong place, 
rather than taking place among the elected 
Ministers. 

Therefore, our own feeling was that it is 
desirable to have quite soon another meeting of the 
Prime Ministers and Premiers to define a little 
more clearly both the procedure :and the ‘scope of 
the Committee of Officials. 

Mr yePrudearthasmwrhttien to the Premiers 
on August 15th, and proposed that:.a meeting might 


take place late in November or early December. 
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Lisuspect thatrcthat waa be generally acceded to, 
because every Premier at the Conference of Premiers 
in Waskesiu in Saskatchewan did express some 

concern about the danger that the Officials Committee 
nagatnrunpahneadwofwthhenpobiticians' “work. 

Now, as I say, we have had some little 
difficulty, really; and not surprisingly, in deciding 
on a methodology. Perhaps’ at this point: ‘you might 
like to add some remarks about the type of difficulties 
we have, Ed. 

MR. GREATHED: Well, Mr’. Chairman, I might 
just mention that I think in addition to what you have 
said; “that “in ‘general the progress has’ ‘not been very 
dramatic. I think at the same time, however, 
no one really expected this, although I think some 
perhaps: Moped ‘for @idaster rate than has been the 
ease to dave: 

I think there Has’ ‘been the necessity of 
creating a cervain atmosphere’ anong ‘officials ;° In 
much the same way that I presume an atmosphere had 
to, De. created withimithist Committee: in the course 
of their very early discussions; just getting used 
to meeting with one another and talking about a 
variety of issues which I think, rather significantly 
perhaps, were not discussed at at least the official 
level until a very short time ago. 

The enormous mass of material which the 


Chairman has referred to, ihas*been very usefully 


appvasaisits inebebage ‘a 

tint woy tifteq att? te. eqadie® 9: 

dobviuvolth Yo aqyd sid tuods saiames @ 
ee 1 pn 

Siatin T_ .wemtiedS .aM ,tiawW : GaNPLATRD AM 065 ue : 

syed oe tadw oF coldihds vk soko D tsi aotsmem text, ; ; 

uray’ tesd ton vii seotyoid ett Lenensg yee dari, sbkew a 

Revawort (emis amsa ont te Aethd  eye, aetiamerh _ Tn 


eoe mirtdd I riwvotsis pebtd -beteagme vilser ano. on 
sud weed sen ivaid ots tovne? 2 20) Begont aqadisq: 
.9tsb of e289 

‘to gtiedsoon sit meedoeetl oterid-cinitets ea )ew 
at, alstottio somes Seasdqeomts ilerrep & polisets 
ben wtst¢zouts oa omieetg I sede yin amge edd, doum 
astod 4i3 mi set¢idbomed etdd niddiw Pedtsets od oF 
Leen yotedon tet, seneteeyuoens gives gvevontedd, te 
& tJoda gaidiss boas-venitone eno. dekh gntseom? 

yidisolfitagle wsitay .ointdd L deldw eouadt to y@eiasy 


isftoftto od thesi ts ts berewoatb ton saew ..aqadseq 


O78 omic ttode yvisyv a Lida lever . 
= a 
sdt sinidw Letistem to eesem apomsorns adit = 
qilyteen yusv n99d ant .od Hst1ste1 anc cRettedd if 


placed .in Mec nuied and to a certain-extent has 
been synthesized. by the»sSecretariat.to.~the 
conference under ,the.direction of Mn..Ed.Gallant. 

What we have tried to do in the second 
meeting in Ottawa which took place after the last 
meeting of this Committee, was to take these 
categories one by one and simply proceed to have 
a discussion of the various propositions which 
lad been submitted under each category. 

I do not think any particular attempt 
at this very early stage was made to reach a 
consensus; particularihy,, far.less,perhaps:,to reach 
any decision on these matters; but certainly 
I think the idea was to permit the members of the 
Voumibtee to air their jdeas in a fairly frank 
and confidential fashion. 

A: number, of. problems. have arisen, I. think, 


which will deserve our attention in the coming 
months. The chairman has referred to some of 


them. One of. them is the rate of progress 


which, as I said, has not been as quick as perhaps 
some expeeted, but, on the other hand, has been 
rather characteristic and a reflexion of the 
higtfieuliry) of the exencise, 

Me, Trudeau. in his speech 10, Lhe 
Canadian Bar Association in Vancouver last month 
referred quite publicly to the uneven participation 


of the participants in this exercise. I think 
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this has been a real problem - a question of how 
much consensus and progress one can make if all 
governments! are mot submitting. their views. 

To date, I think about six governments 
have formally submitted views, but there remain 
another five to come into the exercise in a formal 
way. 

Anotner wmatterswhich I-think:.is 2 
pRreblemsyandwone which as rather difficult to 
determine, "@iven ithe: mature of progress we have 
made so fanmp isimhatweiven the conference of 
Pyime Minbsters,,and Premiers which,,.as the Chairman 
has'jsaid, is dikely to take place towards the end 
of, this: year, >the question is really how and in 
what form we can present materia]. to the Continuing 
Conference eof Prime Ministers and Premiers and how 
we can do I imysuch a manner that this particular 
conference will be able to proceed at the maximum 
possip.be yspeed ; 

Another problem which I think has concerned 
the officials has been the question of the object of 
the exercise. What are we really here to do; 
what is the extent of the review? i thinkeLt +is 
fairly plain that different governments have different 
views on this. 

Now, these are questions of a considerable 
political order, and will have to be decided at that 
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kind of prod#ems®and difficulties! and'so on* that 
we have run into. 

I do not want to sound too negative about 
this, because I thinkwe have all been rather 
heartened by the kind of discussions that we have 
had both at Mont Gabriel and at Ottawa in July, 
and I expect this will continue next week in 
Ottawa. I¥don/t know ,> Mr. Chairman, if®*that 
completes what I have to say. 

THE CHAIRMAN: I think that is fine. 

MR. GREATHED: I don't know whether 
Charles is prepared to say something on the 
official languages sub-committee, if you would like 


to hear from him. 


THE CHAIRMAN: I think it might be 
appropriate. 
MR. BEER: Tf think,© Mr .oChairmanys+the 


remarks concerning the speed and also the diversity 
of work which the various provinces are doing or 
planned to do is equally evident in some of the 
problems that the sub-committee on the official 
languages has found. 

We had the first meeting, and to date the 
only meeting, on July 4th and 5th in Ottawa. All 
the provinces were represented except for 
Saskatchewan and British Columbia at this point, 
although they did send word that they would be 
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The Quebec delegation, I think I should 
point out, the head of the Quebec delegation was 
Mr. Guy Fregault, who was Deputy Minister of 
Cultural Affairs and has now been moved into the 
Department of Inter-Governmental Affairs in charge 
of international programmes, whatever that exactly 
means. 

Pb would’ like ‘to: pointcut that. the 
participation of the Quebec representatives was very 
co-operative; very Nelpfub; ands«they «told »the 
meeting that they placed the highest importance on 
the work of this sub-committee, and we are hoping 
that this viewpoint has not changed. 

The mainprvopiccdiscussed at the first 
meeting was to go through the various recommendations 
of the Royal Commission on Bilingualism and 
Biculturalism tGosget themreactionsnof the various 
provinces; and where action had been taken the 
province remarked on the results of its programme 
and what it was planning to do in the future. 

This was essentially an exchange of 
information. It was agreed at the beginning that 
no definite decisions would be taken at this first 
meeting. We wanted to get some idea of just 
wnat the scope of the programmes was that were 
being thougut out, what that scope was. 

There was also a brief examination of 
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expressed. Again no decision was taken. 

At one point the Quebec deleration did 
Lell ws. that ditaqwas important to their pol cy to 
see what amount of money each provincial government 
would be willing to put into an extension of 
bilingualism. They pointed out that since 
1867 and before they had in effect been paying for 
bilingual services in their province, and that they 
would be impressed if all the other provinces would 
at least take on a share of these costs, a share 
of their own costs in their own province, and not 
Simply to go to the federal government asking for 
the federal government to pay Shor ‘all ti iimipual 


programmes at the provincial level. 


DR. FORSEY : ib tontt think Tl Potlrtonat 
quite clear. Would you state it again? 
MRwg BERRG They said they had been paying 


in Quebec for bilingual service aticheprovineial 
level. 

PROF.. CREIGHTON: That is a constitutional 
obligation which the other provinces have not got. 

MR. BEER: But beyond that, they had 
been extending the use of the two languages throughout 
Municipal Affairs and in certain of the judicial 
bodies ana certain of the boards and what-not; and 
they claimed, at least they hoped that the other 
provinces, when they came to implement certain 


programmes which would extend the use of French in 
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its province, that they would not all go running to 

Ottawa and asking Ottawa to pay for everything, 

but that the provinces would try and assume at least 
some financial responsibility for those programmes. 

DRi FORSEY: What an extraordinary 
comment! Are you assuming then that they would 
geo to the government in Ottawa? 

Me BEER: Well, I think it has been 
clear from comments’ of some’ of the provinces) that 
that would be what they are thinking they are going 
Co os 

The Quebec delegation was simply suggesting 
that there’ was tan ‘element, ofitsacrifice here's that 
each’ province would Have ttol'tshow rts good ifatth by 
paying for “at Vedst ‘part. of "the various bilingual 
programmes that are implemented. This was a point 
which they ‘made with a certain:degree of emphasis, 
and it was noted by everyone around the table. 

All "th¥s“discussion ofthe -Continubng 
Committee was really just an exchange of ideas, and 
nothing definite was decided at all. Apart from 
changes in educational policy which various provinces 
announced that they had started or were going to start, 
there was not anything réally of a- significant nature 
that ocurred! 

It would appear now that all provinces have 
either begun or are going to in the near future make, 


some chanzes in French Language education for 
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French-speaking peoples. All of this is being 
done at the eoaNeLat gmovernment level except in 
British Columbia, where for the moment the change 
that has occurred has been in the local school board 
in Coquitlam, where they have allowed the school 
board to give instruction in French, but it has not 
heen the resultwf any provincial legislation or 
permission. 

DA. FORSEHYe: Incidentally, was there 
any discussion of whether the French language 
instruction would be confined to people of 
unimpeachably French origin? 

MiSM BRIER Nos taever really wasn’t. any 
discussion on this particular point. There was 
discussion of improving the Ceacning Of French to 
English-speaking pupils, but we really didnot get 
into an investigation of whether, Say, ell vineiaek 
speaking pupils of a truly bPlingual school; *suen 

as might be the case in Ottawa where you do have 

aa the Separate Schools essentially English-speaking 
pupils taking French language courses - this was not 
gone into to any extent at all. 

i think essentially that is what the 
discussion was around, the B and B and financial aid. 
The next meeting is in the middle of October, about 
18th October. Again, the various problems that 
have arisen have been essentially ones of the 


disparity in which various governments feel they can 
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contribute with Quebec, Ontario and the Federal 
Government. 

Onvwea technical level there is: a great. deal 
GLwiwvormeacion that can De exchanged and is being 
exchanged, about how to begin certain kinds of 
programmes, and along that line there is a great 
aan). think Vuoebe wone. but; the more general 
agreements are going to be much slower; developing 
the same kind of programme all across the country, 
getting other provinces to extend bilingual services 
to a much greater extent than they have. Outside 
of these four governments it is going to be slow 
getting any agreement on these things. 

THE CHAIRMAN: Pewoulid:. Wilke to. hear what 
is your thinking. Ted McWhinney, you have been 
swinging from Montreal to Madras, Toronto to Tokyo, 
Calgary to Caracus. 

PROF. McWHINNEY: Bee. iT b heer ene 
East and briefly South America. L came \ in late 
this morning from Montreal and I must apologize. 

I meant to ask you about the Officials Committee. 
Iseit,in fact.a homogermus body? I was surprised 
to have somebody speak to me and tell me he was 
going to the meeting next week, and I would classify 
bin Gs aspublicist rather than an official, 

It seems the problems of getting consensus 
are greater if in fact your committee Le. Mot 23m ted 
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I would be intrigued to know who the 
Quebec people are or what categories of people are 
coming from Quebec, and perhaps from the other 
provinces. 

secondly, I am curious about the paper 
work that you mentioned. is’ 2c ea Vacur thaw aw. 
the provinces have been doing what we have been 
doing Over the "lasu Tour ~yéars, presenting masses 
Or Tepor cosy ia ovlies What ail this paper work is? 

THE CHAIRMAN: i tne tire el piece. 

2 Ulin lie Person yOu Teter LO LS in tact “ari 
Cite. DuUlLECtou, os sO Lo WOuld appear’. Dean 
Cohen is official adviser and member of the New 
Brunswick delegation. 

PROF. McWHINNEY: DUC ILS SKID “LS sure Py 
Paver Gilrerent from whav we would'tscribe as a 
CONnLINUiIne, Colmiccee Of officials. The emphasis 
changes tiié moment you “get “a publicist in. Is 
this rather adn exception? 

THE "CHATRMAN: eon au ta Pires. Oc. 
all, I should say Dean Cohen is the only non-permanent 
Oiliclal, ase to were, who is Involved in tie exercise 
Cn We Drovancia. side, 

Mn. “GREATHED: Dean Ryan, I think, from 
New Brunswick. 

THE CHAIRMAN: Yes, New Brunswick also 
has Ryan of the New Brunswick Law School, I have 


been told. 
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On the federal side it is sometimes difficult 
to know where outside advisers leave off and officials 
begin, but I presume that Professor Baetz and 
Mr. Goldenberg are in fact part-time advisers but 
somewhat involved also in the detail of the government 
work. 

The committee is highly heterogeneous, and 
I think, without intending to be derogatory, let us 
say rather uneven. 

PROF. CREIGHTON: Goldenberg has had 
his:nose so strongly in the public weal in the last 
twenty years, you could call him part-time. 

PROF. McWHINNEY: He is now being called 
"constitutional expert" which is surprising. He 
is a very able man but he is more of a labour lawyer, 
Which I think is how he made his name. 

THE CHAIRMAN: You. see, the problem is 
that for most of the provinces there is not a single 
focal«oint to the activity in this area. 

Consequently most of the officials who are participating 
in that are doing this very much as an extra event 

to their normal duties, and they do not really have 
Supporting staff behind them. 

RBROF o CREIGHTON : Could lwask youl, 
through, Mr... .Greathed, «ho jane the provinctaly«overnments 
concerned when you use the phrase "not participating 
in the sense that, they have not, submitted a formal 


statement"? 
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THE CHAIRMAN: Wél)., I was? coing to 
aga. just.one more point, there also, that the 
officials are drawn from rather different realms. 
some. are lawyers,.some are economists, some are 
executive officers from Prime Ministers’ departments 
and so on’. The .depth,of contribution varies 
Veryaenucha sl thinke withthe available staff of 
the different, governments, 

LiLonorines. us touProfessor. Creigchton's 
point. The governments who have taken most 
a@tivesincercs(, and in turn. bave submitted official 
papers and propositions, are.the Federal Government, 
Ontario, Quebec (which is represented by the Deputy 
Minister of Inter-Governmental Affairs and members 
of that department) and New Brunswick which has been 
very,actinepninedits, contribution, «Nova .ccotia. 
Interestingly then, the. four,founding. provinces and 
the Federal Government are the active group in this 
exercace, 

The other provdances. who, have, 1 think, 
taken. an. interest to.the extent of their resources, 
in the discussions, would be - you perhaps might go 
Oat ron neve. . bd. 

MR. GREATHED: I guess I would add 
Brigigh Columbia to your, 11st... Tney have submitted 
propositions. 

THE CHAIRMAN: is 


MR. GREATHED: In mentioning that those 
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provinces which have not submitted propositions are 
not participating, I meant in a formal sense. They 
are participating in the actual discussions, but they 
Simply have not submitted formal propositions as. 
such. 

This means, as the Chairman has mentioned, 
Nova Scotia, New Brunswick, Quebec, Ontario and the 
Federal Government and British Columbia have submitted 
formal propositions. 

PROF. CREIGHTON: I think as a matter of 
fact they haven't much to submit. 

DRe MORSE: Ano whe lry resourtest form: doing 
SO, to some extent at least, would be pretty limited, 
I should think; especially if there were any reason 
to feel unwilling to draw on such talert as Dean 
Cohen and Professor Ryan. I should think the 
reason New Brunswick is doing that is probably because 
its resources within its own official civil servants 
for this purpose are limited. 

PROF. McWHINNEY: I was not making 
critdicieme It just seemed to me, when I mentioned 
arpubideist, avcontdnuing: committee ofofficialsican 
reach a consensus such as the Chairman described, but 
the moment you bring in the alien element it becomes 
a new bali. game. A publicist tends to make speeches; 
efficialsi send! toiniscuss 

DR. FORSEY: Does the Ontario delegation, 


or whatever it should be called - the Ontario people 
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taking part - do they include any people from the 
Attorney General's Department?- 

THE CHAIRMAN: Oh, yes. The principal 
spokesmen for Ontario in that group (if we can use 
that term) are the Deputy Attorney General and myself. 

DR FORSEY : Because as I read these 
predecessors of this document we have before us, 

I have been struck by what seemed to me to be the 
absence of, or what appeared to be the absence of 

any consultation of the Attorney General's department. 
Judging by something that one of my colleagues said, 

I gathered he also was surprised by certain things 

in there which, I should have thought, would scarcely 
get in if the Attorney-General's Department had 
looked at it. 

I was also struck by the extreme imprecision 
of language in many cases, which did not seem to me 
ve be’ thes Trult WPsailegal education; ~ even by the 
carelessness of punctuation. 

It seems to me that in anything that is 
to be made the basis of a legal document, precision 
of language, and even precision of punctuation, is 
extremely admportant. 

Over and” over agains, as’ Ii read’ These 
documents and see the loose fashion in which they 
were drafted, I find it quite incredible that they 
could have been so drafted if the Attorney General's 


department had been consulted. 
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THE CHAIRMAN: As I say, the Attorney 
General's Department is working side by side with 
US: Perhaps you can report on the nature of 
that association, Ed, in a moment. 

As far as the precision is concerneds 
without backing away at all from the point you make, 
Rugene, I would emphasize that we are not setting 
about drafting a constitution in this exercise. 

In a sense, this whole outpouring and input has been 
designed to begin (to use that horrible word) the 
dialogue or the multilogue. In that committee 
Sphediinighave beenwehroeugheit all before; an the 
sense that when we began our proceedings we were 
really in this Committee going all over the place 
trying to get hold of the thing, and deciding "where 
do we go, what is involved?" 

Aselusay; it should not be «thought «that 
one is, in that committee, very close to any firm 
constitutional revision, although I fully agree 
with the point you are making that these habits of 
mind should not be introduced even at the earlier 
stage. 

De. PORSEY: I know you are not drafting 
elauses, but on the other hand, if you put something 
down here as an expression of the opinion of a 
mimber of officials and it is not: carefulhby pheased, 
you may some day find yourself stuck with it. When 


you start to draft something and you put something 
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which is not precise, somebody says "that is not 
what you said. Are you backing away from this?". 
You may get a good deal of recrimination and bad 
blood*arising ott of the" faeét "that originally you 
have not expressed yourself with enough CLarirys 
Tere is a2-litvle bit"oP @anger?"f think, in the 
desire to be too amiable, and it is not in my mind 
any basis for constitutional discussion. Better 
to know exactly what it is you are trying to say, 
although you may subsequently modify in the light of 
your discussion, but at least you will know what you 
are doing all the way along instead of having 
something quite airy. 

PROF. McWHINNEY: Mr. Chairman, I would 
be interested prhaps in your comments on the Quebec 
position and the changes you expect in the light of 
most Pecent events’, * because’ l *+suppose’ your” planning 
for next week includes contingency planning based on 
positions other parties may take. 

When*i came -Datk from’Asia: after the 
Federal election there was agreement that Mr. Trudeau 
would have what in American terms used to be called 
a "honeymoon period" -— the new president fgets two 
vearerin whieh ne imprements* nis”poeticies. The 
Suriking thine’ one -notices*now-is*tnat the-time 
period shortened and almost began with the Speech 
rrom the Throne’ last week. 


If you look to Mr. Tremblay's speech made 
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yesterday and in this morning's papers, you can see 
that new policies have emerged in Quebec. Et 
would seem to me that a lot of the action taken by 
this Committee was posited upon taking positions 
which were reasonable in the light of a situation 
existing in the Province of Quebec. 

ees aeresult ofvthiewot..Leonandeaffair — 
which was a huge affair in Quebec and caused a 
taking of positions by people in public, if it was a 
result of that and Mr. Tremblay's speech and one is 
moving towards in fact a unilingual province, then 
it may disturb assumptions, for example, on which the 
Ontario and other provinces' positions were taken. 

You can make a case for accepting the 
principle of according language rights to school 
instruction, if the assumption is nation-wide and 
this would be a general policy. If, however, the 
momentum was set up of the province going unilingual, 
it may be that the case for the other provinces 
remaining unilingual is strengthened. 

The St. Leonard affair shocked people. Le 
was the first time that a case had arisen involving, 
in effeot, the .third,foundingecroup, As you know, 
the parents involved here were Italian-Canadians 
who, opted.to have, thein;children;learn: English: 
L.suppose»in the;most;materialistic sense, they .felt 
that English was the language you had to have to male 


progress nere; although some of them to whom I spoke 
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Sai03 "We speak one Latin language, and we would 
rather learn a Germanic language as the second 
language". 

I would be interested in your comments 
particularly in the light of what seemed to me, from 
your earlier remarks about renee tee of Quebec 
officials that you had a very reasonable, very 
constructive approach presented to you in these 
earlier sessions - which seemed to be very compatible, 
as 1 gathered, with policies the Ontario Government 
has been pursuing. 

THE CHAIRMAN: Well, it is true that 
throughout the discussions to this point the attitude 
of the officials has been very open and highly 
co-operative. TtINesyYalsostrueythat, at. the 
Premiers' Conference at the beginning of August, 
where Quebec was represented by Mr. Bertrand on behalf 
of Mr. Johnston, their contribution again was very 
open and much appreciated. 

The great imponderable, of course, is exactly 
what significance one ean attach to the absence of 
Mr. Johnston during these last two months. Certainly 
it is pretty clear to everyone the extent to which he 
carries the, situation himself, there, I am not 
Suggesting that some things are happening in his 
absence that would not have happened; but the way in 
which they happen may well be affected by that 


absence. 
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I simply do not know whether the speculation 
that the Government of Quebec has chosen to fortify 
itself with and to restore its sense of balance against 
what happened last June 25th by Seizing on the language 
issue, is a calculated policy or not. I am not 
Sure and I think one would have to wait and see. 

Faere Mc no.doubt that we: have given some 
thought to how this has affected progress which we have 
made in Ontario, and in turn what the limits of public 
tolerance would be. 

If one interprets the last election on 
June je 5th,s, Im which Mn+ -Trudeaw,, ona campaign of 
equality of language,swept Ontario, if that is to be 
a yardstick --- 

PROF. McWHINNEY: And Quebec. 

THE CHAIRMAN: And if, Ontario supports 
this kind of view and therefore the steps which 
Ontario have been taking are in the right direction; 
again, however, whereas we might have come this far 
without changes in the national scene and particularly 
in Quebec - although we should remind ourselves, as 
the «Prime Minister of Ontario said .the,other ,day, 
that what we have been doing in Ontario has not been 
for the purpose of pleasing Quebec or anyone else: 
it has been essential forreasons which the Government 
has thought to be right in the Province of Ontario. 

DR. FORSEY: Here! Here} 


THE CHAIRMAN: I know his determination 
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to adhere to that position, but Quebec I don't know, 
and I think I would like to hear what your views 

are as members of this Committee; because, needless 
to say, we are having to appraise this very) carefully 
and I would like to know how you feel. 

MR. GREATHED: Mr. Chairman, I might 
just respond, Lisi. may, a Dt le to-what pre. Forsey 
Said, which is in way of explanation. 

Over the years I think we have in the 
Secretariat learned to rely very heavily on the 
advice of the members of this Committee; and I 
think that in many instances you pentiemen,, wf I 
may use the expression, are our first line of 
defence or attack in a sense; and if we really do 
send you out material that is admittedly in very raw 
form, the intention is not to waste your time but 
the intention is to get frank and candid opinions 
on some of the ideas that are being very roughly 
considered ~- and they do not necessarily go all 
through the departmental levels and so on before 
they are sent torou. I think we like to have 
these outside opinions. it’ is ver yw hedp fib. 

However, I do want to emphasize the point, 
and I think the Chairman made it in part, that 
nothing is submitted to Ottawa in the sense of formal 
Submissions of this Government, until it has been 
cleared by a number of departments, including that 


of the Attorney General and that of the Prime Minister. 
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I would just like to make that observation so that 
the process is understood. Thas bLeondtrbdattake 
away from your comments, because I think they are 
quite valid, but I do want to reassure youon this 
point, that it does not go Straight from the 
Secmetard atytovOthawa 

DR iveFORSEY « This) is ‘what \lowas: afraid 
Of When we got this thing over the Labour Day 
weekend, when I happened to come into my office 
Saturday, there was very little opportunity to work 
at all carefully on these things, and I should have 
liked to consult certain Acts, for example, but the 
library was closed. After I had sent off my 
rather explosive comments - and you wanted to get 
candid opinion -= 

MR. -GREATHED: Yes, and we appreciated 
it. very much. 

DR. FORSEY: Afijer, Tiesle@intl thhiem of f, it 
occurred to ine that I might, on further reflection, 
have felt that I had mis-interpreted something you 
had said and I might have changed my comments in 
some degree accordingly; but the haste which was 
imposed on us by the arrival of this thing during 
that particular time and the request for comments 
by the following Thursday, this made the whole 
business extremely difficult. 

I think if this kind of thing is going to 


go through as the official opinion of the Province 
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of Ontario with only the necessarily rather hurried 
comments of at least some members of the Committee -- 

MRw ©@REATHED: NOSUNOR 

DRe FORSEY* OF courses 2fiyoucare. a 
legal expert, like some of the people here - Dean 
Lederman, Professor McWhinney and others, who are 
wearned dn the Lawy this ispnovdifficultynat all. 

You won't need to consult libraries, don't need to 

look at wording of the Acts: you have them in your 
head. Other members of the Committee may be in 

the same position. 

If our lay comments may be sometimes of 
some value, they would be more valuable if we have 
the: opportunity to reflect for a few days and consult 
books; and the whole thing, I am relieved to hear, 
will be very much more satisfactorysif theslegal 
experts in the government's own service are consulted. 

MR. GREATHED: Very definitely. 

DR JUPORSEY ; Because this is’ absolutely 
essential. 

THE CHAIRMAN: Again I would apologize 
for the short time in that instance, and I have asked 
the Director of the Secretariat to see if we can 
burn even a little more midnight oil, if necessary, 
to expedite this on another occasion. 

I do want to say that I feel, as I have 
said before, that now is the time when this Committee 


can! provide us) with: the greatest service and the 
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greatest advice, because we are at the day of 
reckoning, as it were: we are dealing with a 
negotiating exercise leading to change and we 
pecognize- our limitations. i*éertainiy*dado 
not want anyone to feel for any reason he should 
Spare his comments or criticism of any kind, 
because we are very much dependent upon them now, 
and we will try, as we go along, to make arrangements 
to give you more adequate opportunity. 

MR. GREATHED: Reflecting the other day, 
I could not think of anyone since Euclid who had 
written propositions. It is a very inexact 
science, and we are all struggling along to do our 
best < 

MR. PERRY: This has since been abandoned. 

DR PORSEY I do not want to emulate 
the fellow mentioned by Sidney Barrett on one 
occasion, describing a voyage on a vessel the crew 
of which, as he said, included "seven Germans, three 
Frenchmen, two Americans, seven Dutchmen and me, 
and I am the h'only man that ean speak h'English". 
I'do not want’ to°emulate him; but I still think it 
is advisable to look at the wording of these things 
carefully and determine that you are saying exactly 
what you mean. 

DISAN LEDERMAN: Mr. Chairman, on this 
point may I make a comment. Théve “2S orierarrficulty, 


I think, occurs in all large and complex 
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organizations, and that is that the people at the 
top often find themselves in tne position of 
imposing time limits on the staff of their 
organization (inthis case the Secretariat) which 
are very hard to meet. Yowrknow ;) ‘it ths cam old 
story of big organizations that people at the top 
want something very complex and they want it 
tomorrow. 

THE CHAIRMAN: Or yesterday. 

DEAN LEDERMAN: Or yesterday. CRs’, 
Dramrquite, sure pals.ra; large Wart lof cthe diffdculty, 
and this is why I expressed in my letter some weeks 
ago the need to permit us more time for comment, 1f 
you can. 

I think I also recognize that it is not 
necessarily a process you can control, and it may be 
only Mr. Robarts can create a situation where there 
is ‘more time for ccorsulktat bon ! It is a very 
complex business to take a large governmental 
organization like that of Ontario and attach an 
Advisory Committee to it; themito establish ve 
Secretariat and co-ordinate the Advisory Committee, 
the Secretariat, the Departments that have to be 
concerned, the senior civil servants and so won 
and taki cehitstias) ftd ndrid wip prdiiihits more renuctat 
aspects, at the Cabinet level. The process sis 
very “comptex, and therefore some of the people 


somewhere along the way are going to get squeezed 
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in the time factor. 

THE CHAIRMAN: Well, you know in this 
particular instance, Bill, I found that an 
organization of this kind, like the Committee, 
tends to generate a certain momentum of its own; 
then it is the permanent Secretariat who feel very 
much an obligation to crack the whip in turn. 

Frankly, they have been throughout pushing 
us to get things in on this and that, and I have been 
resisting in many cases, I hope stopping short of 
perversity, and saying: "We will come along when 
we are ready, and if it takes another meeting, that 
DSevValblerighovs: 

However, you are quite right: the thing 
tends to inflict a kind of haste which is not 
warranted or desirable. 

DEAN LEDERMAN: I think my impression is 
that within the Government of Ontario these issues 
have been taken up and are being faced better than 
they are anywhere 4&se yet. I suspect there are 
still three - there were as recently as a few weeks 
ago -— three or four centres of power in Ottawa on 
these eubjyects< 

PROF. McWHINNEY: I think there were three 
or four centres onAdnitiatlon thatrwere wothteconciled, 
and I think possibly in Ontario we are further ahead 
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provinces that are just starting in on this. They 
are just beginning to discover: "Why, we shouldn't 
have said this in Ottawa without asking the Deputy 
Minister of Municipal Affairs" and nobody had 
thought to ask him. I think we all have to 
recognize inherent complexities of the process. 

THE CHAIRMAN: We have one additional 
instrument too that we have established, and I think 
this is where the work of this Committee and the 
work which we have done in the Government over the 
past three years has been very fruitful preparation; 
because in the inter-departmental task forces they 
have been looking at a number of questions, and we 
have a close working group with Municipal Affairs 
and Municipal administration, aiother on Justice, 
another on parliamentary activity and another with 
the Civil Service Commission on language instruction 
and so on. So that we have built up in these 
three years a fairly good inter-departmental network 
ana chain of events. 

As you say, in many provinces, this is now 
beginning right out of the blue and you remember 
three years ago how far we had to go to get on track 
heresy 

PROF. BRADY: Ne .vGhairman, wd thinkee 
general point might be raised here, and that is the 
apparent attempted speed of the continuing committee 


in Ottawa with its programme of constitutional review. 
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Mr. Trudeau in his speech before the Bar Association 
remarked he hoped that there would be a conference 
with the provinces by December, I think he saidy..or 
late atumn. Now, I wonder if this is not, after 
ail, overlapking the circumstance that, not 
considering Ontario or Quebec here but other provinces, 
iatoasenot trying to rush the boat unduly. 

He also complained of the fact that there 
seemed to be some provinces that were not 
participating in the discussion adequately. Well, 
actually I suspect most of the other provinces have 
vo ‘consider, and certainly feel bound to consider, 
the whole itcnstitucionaly situation, but arewnot, as 
well prepared as, say, Ontario is or Quebec to 
discuss these matters. 

It may be appropriate perhaps for Ontario 
toaieroduceyarcautionary note 'on this matter of the 
programme of the Continuing Committee in general. 

What does Mr. Robarts, for example,, think 
of the way in which the matter has been addressed 
av, this: time? 

THE CHAIRMAN: As you well know, his own 
Style ‘style and. approach is to be certain inathem than 
to be sorry, and he has always said they were going 
Poe at, wis Lor many, many veer si: We wikl go on 
and keep working at it.. I agree, I have been a 
little concerned witn the blind-eye factor manifest 


there in tne federal approach; that wnether one likes 
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it or not, Mr. Manning and Mr. Bennett are very 
strongly rooted politicians, and whether one likes 
their ideas or their approach or not or the backing 
theyehavegwthatoéxietse 

The question therefore becomes: in what 
way do you best bring them along towards some 
consensus? 

PROFY BRADY« If you held a conference 
that was public in Deceiber or November, is there 
anything fresh, asvuit wére, toesay thatonasesnot 
already been said? ePrphere is nots Lththenk 


it would be a most unfortunate happeninz. 


PROF’ IMCWHENNEY : What is the reason for 
this conference? AS:it a politicalbcecsturé? 

HE aCHADRMAN ¢ I am very interested to 
hear your views. IT'would like to hear more, 


because the Ontario Government has not yet replied 
to that letter. 

PROF. McWHINNEY: Lawnoteecyow , ofr: 
Chairman, a week ago, and I was reminded of the point 
bill was making about the possibility of COnvroliinge 
staff, when I found it had not been typed, I thought 
I signed it a week ago; but it ‘echoed really ‘the 
sentiments Alec was making and that Eurene made a 
little time ago, that the Premier arrived at a 
programme for Ontario based on the work of this 
Committee, iandiD&think, as°D a4m*surecall ‘of us did; 


was a very substantive programme and right in its 
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context. ) thigke he shouldygo ahead with it, 
whatever happens nationally cr elsewhere, but my 

Own Suggestion to you - and it was before Mr. iremblay's 
recent speech of yesterday - was that we should exercise 
@nsiderable caution in rushing into new constitutional 
initiatives, because the situation in Quebec is now 
fluid and the Quebec-Ottawa relationships are fluid 
again, as they looked as if they were not immediately 
after the election. 

So I would also have grave doubts about 
a public conference of Premiers. Pe "it. "rea Ty 
designed Co Help the *onstitutfonal discussion alone, 
on-is 10 a publiciencw? Way Port coins todo? 

THE CHAIRMAN: WEEE esy Or art Lec 
me say that although the origin of the suggestion 
relates to the. constitutional’ committee and that 
function, it is true’ that ‘a’ titimber of other matters 
have been accumulating on the agenda. There has 
not been a federal-provincial conference of Prime 
Ministers and Premiers on other matters since 
October, 1966. 

PROF. McWHINNEY: Public conference. 

THE CHAIRMAN: Well, one of the regular 
plenaries, and sinee- that: was confined mainly to 
fiscal matters, in fact the last clearing—house 
Federal-Provincial Plenary Conference, as it were 
was in July, 1965. So that there are questions 


that have built up towards an agenda. Thao 1S 
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the: firs ta poimts. 

The second! pointris that my impression 
was that the Prime Minister of Canada would like an 
early opportunity toynlace the language bill, which 
Wi ldpeomesdns shortdyi,awet understand, ifor uteedirst 
reading, before»a federal-provincial conference for 
dteyconbiderationvand tconsudtatdoni 

So) thatethere wouldabe othéromatterse that 
could be included here, but I agree that the critical 
point?isawhethbertittherprocess of constdtutdional 
revision which was initiated last February will be 
aided or hinderedabyecaliling the’ conferénceytoonsoon. 

I have the feeling from the views of the 
federal officials on behalf of their sovernment, that 
simply they feel that the public might be asking what 
isazoingtontifeonengets past | thetendooftthisicadendar 
year and nothing more has happmed at the political level. 
Thatbedsttheskindoofipoliticaltintudtion:as if were 

DEAN LEDERMAN: Myiimpressitonras, Mr. 
Chairman -—Nand itmmay benwronge=sthat itheoneed for 
speed relates to new inter-governmental fiscal 
arrangements, and that a conference that concentrated 
oni that nas to be heldrsoon, 

PROF. McWHINNEY: Butrit needa notrbe 
fGelevisedytthismbsetheoissuegilisiit not? 

DEAN LEDERMAN: I don't know. hérissues 
of the scope of this set»of propositions are going to 


be opened up, I would agree that it is premature. 
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Ifeityis.a Jimitedeagenda,.and.they are, going to, re- 
negotiate the financial agreements - so something 
just has to be done on the fiszal matters. 

THE CHAIRMAN: The financial timetable 
is the federal government will bring in a budget in 
thes td aireia part, of, October, They have said that 
they will then have a federal-provincial conference 
of Finance Ministers in the last half of October, 
which presumably will have to come up with something 
fo go finally. to. the Premiers and, Prime Ministers 
ear lay, lm,December. 

Then another event again, as I say, the 
Prime Minister's letter was directed originally to 
the. .constitutdonal question, but all these other 
things are in the hopper and I do not think frankly 
that if that meeting did deal with constitutional 
matters, I do not think it would be debating 
propositions or options or alternatives: I think 
it would be attempting to clarify procedure. 

Here I must mention again that one or two 
Premiers at the Saskatchewan conference this summer 
did express their concern that the officials not 
get too far along the road before there was another 
opportunity for the Ministers to review the procedure. 
So it might be more procedural than substantive. 

DEAN LEDERMAN: I picked up somewhere 
in the Globe and Mail a statement out of Ottawa that 


Ottawa was just about ready to make proposals to the 
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provinces about off-shore mineral rights, and there 


is another quite specific item that can be isolated. 


THE CHAIRMAN: That is another one. 
PROF. McWHINNEY: How did the public issue 
come in? Is it that the Quebec papers have 


Suggested it is a repetition of the televised thing 
of last February? 

I can see a case for a Dominion-provincial 
conference on fiscal and related matters, but should 
it not normally follow the procedure of being closed, 
as in the past? 

THE CHAIRMAN: Shall we have a brief 
break for coffee, and we will come back to that point 
after the coffee. 

DR+VRORSEY: The only other thing that 
might have some urgency and might be something arising 
out of all the recent hullabaloo in Quebec, is in 
Pelation TOotthe 'BildyorfoRtents There might be 
some urgency about that. 

-~-- Short recess 

THE CHAIRMAN: Ted had raised another 
point just before we broke off for coffee, that we 
have also been pondering, that is the public aspect 
or this process’ 

As I mentioned, when we met as officials 
naturally the press was very much at our heels; and 
just before the last meeting a story appeared in the 


Globe and Mail with an Ottawa date line about the 
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work of the officials and this and that. We took 
the position in the meeting once again that the role 
of the officials was to advise their governments and 
carry out the instructions in that meeting, and that 
we were not in the public education or Dub of fay 
business, desirable as those objectives might be. 

Now the question is, again, whether the 
plenary conference will be in public. My own sense 
is that the public would aay it were, now,and 
that therefore we should be thinking of the kind of 
consequences of that. 

PROF. McWHINNEY: I have a feeling that 
the Prime Minister's personal staff also would like 
it to be public, for reasons not especially related 
to constitutional. epg S) Mie Gon ho man ang. tt 
is silly not to capitalize on the political advantage. 
This may not, however, be Mr. Robarts' view. He 
ought to press his own position. 

PROF. CREIGHTON: che Provinge of 
ONtario has a large responsibility itself for the 
building up of this conference. 

DEAN LEDERMAN: Me Chad rian Dethini 
going back, both the Confederation of Tomorrow 
Conference and the Federal-Provincial Conference in 
Ottawa in February did raise public expectations 
about publicity, and I think they want to see this 
cast on television again, and I don't think they can 
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i think Mr. Robarts* basic instinct about the 
Confederation of Tomorrow Conference was rages 

Someone, whom I shall not name, who has 
been at a lot of the closed conferences over the 
years, said that he thought that the open conference 
went better than many of the closed ones did. 

The problem is how you move this discussion 
into the public domain. I don't think you can say 
to the public: "Well now, there is a committee of 
senior officials sitting on these issues and, of 
course’, Wolle. 10 18 in their hands, it has’ to be 
secret because they are not politically responsible 
people. So therefore for X number of months there 
are not going to be any public pronouncements or 
there is not much leadership from the government on 
the discussion of these things". 

I think probably the position the senior 
civil servants are taking about their particular 
discussions in Ottaw’a is correct, but I feel, 
along with this, that having aroused these expectations 
that discussions are in the public domain now, there 
ought to be some parliamentary steps taken. Perhaps 
one ought to look again at whether there ought not 
to be all-party legislative committees in Ottawa 
and the provinces that have some discussions and 
have some hearings. 

PROF. BRADY: When you say, Bill, that it 


is now in the public domain and should remain there, 
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do you mean all kinds cf discussions? 

I can see that some discussions at 
federal-provincial conferences may be very usefully 
held in public, and other discussions much more 
usefully in private, in camera. Surely you do 
not go the whole hog and have every kind of discussion 
between the various governments in Dubiic, 

DEAN LEDERMAN: Ob.) To. I entirely 
agree with you, Alec, that there have to be many 
secret, private discussions, and I am not perhaps 
making myself clear. 

Somehow something genuinely bona fide has 
to be done to satisfy the public expectation that 
has been aroused, that there will be a continuing 
discussion in the public domain, to which governments 
will give some leadership. 

Now, I am not saying that they lay all their 
cards on the table all the time in public. but what 
occurs to me is that you cannot now, having aroused 
those expectations, you cannot now have a long 
period of secrecy. 

PROF. McWHINNEY: If you say - and I am 
Sure your judgment is correct here, Bill, that in 
politically realistic terms one cannot avoid having 
a public conference of some sort - I suppose really 
one has to consider perhaps two types of conference. 

Maybe there is a case for what I would 


call a workman-like, private conference of the 
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traditional Dominion-provincial ones to consider 
tax agreements and that sort of thing that really 
need to be discussed privately; and then one has 
to plan, presumably, an innocusus agenda or one 
that anyway lends itself to the public domain, 
for the public session. 

I think the comments on the Confederation 
of Tomorrow Conference about the new things that 
emerged, really went to the good behaviour of 
political figures and factors of this kind. iby 
was not so much that particular agreement was 
achieved on concrete results as that before the 
television camera there was a more determined effort 
to be polite and accommodating. 

DEAN LEDERMAN: I was thinking of the 
factor - you remember when Mr. Pearson called the 
famous coffee break in Ottawa and there was a 
secret session’. One "secret Sesston occurred after 
the coffee break, and as I recall the discussion - 
and © tiitn Lu is proper cto recall It Within these 
four walls because it was a secret session - 

Mr. Pearson took the position that "we will have to 

go Dack into public’ session this ‘afternoon. If we 

do not, the public will be saying, the press will be 
saying: 'What are they up to? vomething’ 1s wrong'." 

So the business of, I suppose, future 
federal-provincial conferences of heads of government 


are going to have to be partly public and partly private. 
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The business of how you put these two things 
together is going to be very delicate. That was 
certainly his feeling at that moment, that you would 
not dare close the rest of that conference, and 
nobody demurred, as I recall ig. 

THE CHAIRMAN: What is the practice in 
other situations? Iwas thinking about this, for 
example, after I took the very strong and traditional 
Valewspout the privacy of the official or civil 
servant, that, my goodness, you have in GATT 
negotiations or the U.N., you have civil servants 
front and centre debating and arguing and interpreting; 
and in thoseorganizations, of course, at the political 
level you have the same thing. 

Are there differences between the inter- 
national scene and the domestic scene, such as to 
make the character of the exercise a different one? 

PROF. McWHINNEY: There are hypotheses 
formulated, for example (I suppose irrelevant here) 
in relation to the proceedings of the U.N. 

Certainly those that get a great concentration of the 
communication media are considered to decline 
proportionately in terms of concrete or really useful 
results. This isthe basic» criticism made; for 
example, of the U.N. General Assembly, but the more 
specialist committees, even though open, do not really 
have a publicity media coming in and the speeches 


are shorter and directed more to immediate issues. 


7 7 
7 


- : a Vaan 
— i, ae Le) a _ 
yer 2 ek a = 
nati? ow .1 ns TQ . a" te 
7] = vy ae f a 99-08 ante 7 7 


esw tedT -288o AnD 
pluow uoy sss ailanen ‘a ts ae 
bits. , SomMeTSIMOD JAAS Yo vo a E oto 
of finost 1 es, meb ybodon 
nt eotiosag ent al JaclW iiieiaaveie yes : 
to? ,etdd tuods antiatas gevi tas aatal 19) y 
fefotsibsss bas yao1rse y1sv sid goog i wodte | cofamare fy 
fivto ao) LSboito odd. "te, _aBveag eed, det 
TTAD nf svar woy ,zeemboog ym , dens soaws—e 
etnsvise fivto sven voy , 4.0. ede so enotsetozen : 


:yitverqretial bas gntuats Bos srigaded sasnes bas tnont 
» 


feottitog sd¢t Js .sentios to , Noldasinsytoseods ot bas 
-anldd suse of? oved. voy feveL 

xotnlt ard asswied sooneist Phe eredt ota “ 
ot as dove ,oneson oldtesmobh sit Bas sneoa tenotten, ' 
Ssno 37918atTtb s Ssatorexe Sat Yo sstosisdo edt eagm 
eseoitoayd ors sitsAT : YAHMMITHWoM AOR el ee 
(ston daanvelsttt saogque T) i tad to? <Sodetumroy am 
i.U sit To eantbesooga aad ae). nohtofen at 7 


sit To nolgsitnesnes tests 5B Jos cadd spodt via st1e0 
eitfLosh ot bensbledos @m8 aah 


ivteey yilssr to stsianos Yo eae NE 


Tol ,obsm matotiias atssd is Scalia 
s? 
, 


stom ond Jud .vidmseeA. Levaned W.U Sit to 


alt _ ar 

ie. > oe 

yifset ton ob .neqo dayoAd 19V9 boots ana seby 
ov - £ a we 


eesfioeeqe slit bas nivyainos sibem woe 


-eoueet otstbomnt of 


yl 


I think there is a clear difference in the 
nature of the things you discuss and the way you 
discuss them, according to whether the thing is 
public or private. 

MR PERRY: Mr. Chairman, what issues 
specifically are we debating, that we advise 
Mr. Robarts not to go to this conference or ask for 
a postponement, or just what is it we are talking 
about? 

PROF. McWHINNEY: Whether -it «1s, public 
or private. 

MRDoPERR Ms: Il think if a conference is 
called he must go. 

PROF. McWHINNEY: Heybs asking+for 
advice, is he not, whether it should be private or 
public? 

THE CHAIRMAN: I am interested in two 
points. One is theetiming of such conference and 
thendesitrability of having: it.von this subject, sooner 
or later; secondly, trying to anticipate what some 
of the implications might be of a public meeting in 
terms of the kind of preparation that should be done 
for it, and in terms of the kind of agenda it should 
have. You know, a number of Premiers write back 
and say, for whatever reason, real or invented, that 
this is not an appropriate time and may not take 
place at that time. 


MRo~PERRY« It could be postponed for a 
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short period or something. 

THE CHAIRMAN: Ag 1 say, yes, for this 
purpose it is merely being prcaposed but not --- 

PROF. SYMONS: Has a tentative ora 
specific date been suggested yet? 

THE CHAIRMAN: No, a very loose 
Suggestion. 

DEAN LEDERMAN: All Mr. Trudeau has 
said, as reported in the paper, was late November 
or early December, with the heads of government. 

DR.. FORSEY : I think we have to be quite 
clear about Dominion-Provincial conferences and a 
conference on this constitutional matter. There 
may be all sorts of reasons, as you suggested, for 
having a Dominion-Provincial conference considering 
&@a variety ofothings. It also seems to me quite 
possible that at such a conference it might be 
necessary to take up certain aspects of this. For 
example, you may get an absolutely critical situation 
about minority rights in education in Quebec and 
minority rights of education in other parts of the 
country, and it might make the whole question of 
Bill of Rights a rather urgent matter for further 
discussion,at the ministerial level: 

On the other hand, it does seem to me that 
a full-dress resumption of the Conference of last 
February looks a little premature, until the 


Continuing Committee of Officials has got rather 
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farther than I gather it has got yet or is likely to 
have got by December. 

If, on the other hand, the Continuing 
Committee of Officials has something fairly concrete 
on some specific thing, it might be worth while 
having that discussed; but the idea of a full-dress 
resumption of the Banff Conference in December does 
Strike me as perhaps a little premature. 

PROP. SYMONS: I share that view too, 

Mr. Chairman. I think that unless there are a 
number of things in which there has been substantial 
agreement and accepted background research from the 
point of view of the participants, it really could 
be unhelpful to have a full-dress conference during 
they rest, of, ithi's year. 

| PROF. CREIGHTON: I agree, Mr. Chairman. 
It seems to me when this last conference was held 
there was a good deal of very enthusiastic 
popular expectation and that there was definite 
progress towards what we all believed was going to be 
a bilingual Canada. 

Now circumstances have completely altered, 
and we are faced with another thing, a certain factor 
of a unilingual Quebec. Thatwwl (thinky has 
dampened peoples! enthusiasm for this bilinrual 
thing very considerably indeed, and, I would think it, 
therefore, foolish on the grounds of the public 
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I think we have spent enough time on this. 
Why not get to No. 5 here which seems to me to be 
the nub of this particular meeting, although I don't 
want to rush people ahead. 

THE CHAIRMAN: What is your feeling? 
Items 2 and 3, which are administrative, procedural, 
I think I would prefer to leave them to the end of 
the agenda so that we do not foreshortenthe main 
business, because we have very brief reports on those 
two, What is your wish? Are you ready to go 
on now to the propositions? I think we have had 
quite a good general discussion. 

PRON, MEISEL: Ms Toa ermam, CNA 
we should still think wHout one or two items that 
have been raised earlier, but which have not been 
fully discussed. 

I detect a certain hysterical tendency on 
the part of some of the comments that have been made 
as the result of both the St. Leonard incident and 
the Tremblay speech in the press. I think these 
are seritous developments, but I think they should be 
put within their context, and I think it would be 
very foolish if the work of this Committee or of the 
Government of Ontario were to change its course 
every time, you know, a local school board in Quebec 
makes a decision under certain conditions, every time 
a politician (even a Minister) makes a speech. a 
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it would be very foolish now for us to allow ourselves 
to be stampeded by certain events we may not like 

into altering fundamentally a course of action which 

I think this Committee and the Ontario Government 

have adopted and which can only be tested over a long 
period. of) tine, 

i for one peact.torthingsrlike,the 
St. Leonard affair and the Tremblay speech the way 
I do to the Russian invasion of Czechslovakia. I 
sort of go wild and spit and shout and scream. Then 
I sit back and think about it for a while, and all 
the things that as a political scientist I have learned 
about behaviour of nations and groups come back to 
me and I realize maybe I should calm down and take 
a broader perspective. 

I think this is a useful thing to think 
about these developments, but I do not think the 
Situation has changed , for example, to the extent 
that Professor Creighton has suggested, that there 
is any attempt in Quebec to make Quebec a unilingual 
province. 

PROF. .BRADY: I think, Mr. Chairman, the 
Prime Minister of this province seems to agree with 
Professor Meisel that what has occurred in Quebec 
recently really does not alter Ontario's position, 
and should not. 

Even Mr. Tremblay's remarks, there is nothing 


very new about them, and I do not think we should get 
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too excited about it. 

It should be observed, of course, in the 
course of events in Quebec in the next year$ it ought 
to be followed, naturally. There is great conflict 
of opinion in Quebec. I think we recognized that 
from the beginning a few years ago. 

There may be a conflict of opinion within 
Mr. Johnston's government. I suspect that in his 
absence there has been a tussle, as it were, between 
some individuals in the government. 

However, I do not think we should dwell too 
much on these incidents, magnify them out of 
proportion. 

I was a little surprised at my friend Ted 
MeWhinney's comments. He seemed to get unduly 
excited by what he discovered in Montreal on his 
return from South America. 

PROF. McWHINNEY: I. wasn't excited. 

I received it pretty calmly,I thought. 

PROF. BRADY: So» far! ase our: job» is 
concerned and the policy of Ontario is concerned, 

I do not think anything has happened, as it were, 
tonalters things’. 

DR. FORSEY: I thought someone said, with 
fair measure of agreement around this board, that the 
Ontario Government were doing what they thought was 
right and should get right on doing what they 


thought was right. If I gave the impression to 
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Professor Meisel that I was gectting wildly excited 
about this, I did not intend to. I merely 
remarked that it is possible tiat when a Dominion- 
Provincial Conference comes around, by that time the 
Quebec language bill, whatever it is going to 
contain, may have been brought up, and by that time 
various things may have happened. It may be that 
the Government of Canada will consider that certain 
developments have taken place in other provinces 
already, perhaps by way of reaction, which make the 
question of a Bill of Rights rather more urgent and 
one that perhaps should not await a more distant 
resumption, or full-dress resumption, of the February 
conference. 

I do not think that is an unreasonable 
proposition to make. I do not think we should be 
stampeded. I do not think the Committee or the 
Ontario Government should lose sight of the rights 
and wrongs of the situation or should be rushed into 
something foolish by Mr. Tremblay's speech or by the 
St. Leonard business. I took a rather more 
serious view of the St. Leonard business perhaps than 
John Meisel, but I think we have to keep it in 
perspective. 

I am a little surprised that anyone has the 
impression from certainly anyhing Professor McWhinney 
or I said, that there was a note of hysteria bout it. 

PROF. CREIGHTON: Professor Meisel on 


his own confession is accustomed to scream and spit, 
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I gather (laughter) but what we were talking about 
was the popular expectation of a public discussion, 
and that is what I was discussing. 

PROF. McWHINNEY: Actually, I suppose 
I should join Eugene at this particular point. I 
raised the issue as to whether Ontario policies were 

typical of national policies or other provincial 
policies. I certainly agree with what I thought 
was Eugene's position and I am sure is the position 
of the whole Committee, that the Premier does what 
he considers right in the provincial context, and 
hemdoeselt because’ he thinks: 1t: “is so; ssandwhatever 
the national policies are, he will go ahead and do 
LGh 

I think this is a valid point, but I also 
feel - and perhaps this point is not fully appreciated 
in this province where one is more in the pragmatic, 
enpirical common-law position, one does discuss 
philosophical objectives in Quebec. 

At the moment what is very interesting is 
the sort of honeymoon period that many people felt 
would follow this very decisive defeat of the 
Conservatives in Quebec, and which many people 
expected would last - notwithstanding some very 

ingenious University of Montreal attempts to show 
that Mr. Trudeau was elected in Quebec by English- 
speaking people (absurd); but the learned reasons 


are wrong. The soneymoon period for Mr. Trudeau 
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seems to be over, and it is quite interesting. 

THE CHAIRMAN: It is quite interesting 
for a bachelor to be in a honeymoon period. 
(laughter) 

PROF’. MEISEL: Mr. Chairman, all’ I’ really 
wanted to say was that I think we should take the 
long-run and long-term perspective on these things. 

It seems to me that each of these events, 
of course, becomes part of historical development and 
has to be regarded in its historical context. 

For instance, I think Professor Creighton 
said earlier that Quebec was going to become a 
unilingual province. Well, Untario is “a unilingual 
province. Ontario has not, for instance, yet gone 
as far as the B and B Commission suggested. 

I do not think we should allow ourselves to 
change our course of action because certain events 
happen that seem to be a step backwards. 1 bh g tee 
very complicated and messy kind of series of 
negotiations and accommodations that two ethnic 
groups of this magnitude engage in, you will get 
adifficulties and you will get defeats. 

I think the perspective of the statesmen 
in this kind of thing is to consider the long-term 
goal and work towards it, and to be prepared from 
time to time to re-assess the situation, look at 
what has happened, and at the same time not change 


course every time you get defeated or you think 
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something happened that is not going to further your 
ultimate goals. 

In relation to the specific issue that you 
raise, whether there should or should not be a 
conference late in November or early December, I 
think there are implications that follow from the 
position that I advocate here. 

I think that while there may be some things 
that should not be discussed because we are not 
ready, because the participants are not ready and 
the Ontario Government could advise against the 
discussion of certain topics or the holding of a 
certain type of conference, there are on the other 
hand things that should be discussed. 

It seems to me that you mentioned earlier 
that one of the motives for holding this conference 
this year was that it was felt by some people that 
there are expectations which.should be met;, that 
Canadians have come to expect something to happen 
this year and therefore something should happen. 

Well. in certain. areas certain things could 
happen. For instance, it may be that Professor 
Forsey's.position on this, or. what I take to be his 
position, is right, that there is a greater urgency 
now to consider individual rights; but there may be 
other areas in the field under discussion where the 
more limited type of conference might be held so that 


people do realize that although there may be some 
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deepening friction over certcin issues, there is a 
certain accommodation and agreement on other issues. 
I think the conference could b2 useful in this 
context. 
DR. FORSEY: LiVeyou, Cerio sehat 
Situation where there is agreement over some issues, 
it might be highly useful, yes. I ‘rather 
Suspected that the Continuing Committee of Officials 
had not got very far on anything of this sort. 163 
it can say: "On this and this we have already 
reached some agreement now, and we would like to 
have this come before the plenary session of the 
Premiers and Prime Ministers", fine; there is no 
pOssiodle icGoyection to that. 
Incidentally, when Professor Meisel makes 

a remark that Ontario is a unilingual province and 

seems to imply therefore that there is nothing too 
disquieting about certain things happening in Quebec, 
I think it is worth reminding ourselves that what 
counts is not only the direction in which you are 
moving. Ontario has been a unilingual province 
but it seems to be in the process of moving towards 
bilingual; Quebec, on the other hand, has been 
officially a bilingual province, and there are some 
indications that it may be moving in the direction of 
making it unilingual. It ‘isa iMetle vedrlyeto 
say, perhaps, but there are some indications that 
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I think that is a factor that has to be 
taken into account in the judicious weighing of 
everything which, I quite agree with John Meisel, 
is necessary. 

THE CHAIRMAN: Well, John, you mentioned 
historical perspective, so perhaps we should turn 
to the British North America Act and BSc orr ve the 
propositions. 

The first set were the ones which went 
out earlier in the summer, and in which we had some 
brief discussion or consideration at the Committee 
of Officiaws: I would like to go through all 
of these today and get some feelings from you of 
the totality. 

The’ Tirst’ one’, this’ ‘i's’ the’ one” which has 
been written’ in* 

"The British North America Act should be 

examined in order to decide whether it 

should be amended or re-written." 
I think you will see, if you have the same copy that 
I have, the handwritten amendment, that some revision 
in thinking took place there, which in fact emanated 
from the Prime Minister, with the one saying that 
it should be examined and the other "with a view to 
being re-written", The other was that it should 
be examined to decide, in effect, whether it served, 
whether it could be amended without re-written. 


Are there any comments on that one? 
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PROF. McWHINNEY: By the way, is this 
first part really directed as much to the principle 
of grammar and style as to substantial issues? 

THE CHAIRMAN: No, I am really thinking 
of substance. If the grammar affects the 
substance, we should know it. 

PROF. McWHINNEY: I was discussing a 
Similar proposition in Asia, where I was advising a 
government on whether its constitution, which was 
first written in English and then later translated 
into the national language, should be re-written. 

There were many criticisms that the local 
language translated from the English was inelegant, 
and was the very thing that persons objected to. 

In the end, the government's conclusion was that the 
substantive problems were all more --- 

PROF CTCREPGHTON : Local language here is 
Engitsh< 

PROF. McWHINNEY: Local language there 
was Japanese. 

PROF. CREIGHTON: TOLLS ioG ssure ly 
pelevant; 

PROF. McWHINNEY: I was going to say, if 
it is basically directed to grammar and style, 
local constitutional experience is it is something 
you have to put up with. 

THE CHAIRMAN: I think we are thinking 
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DR... FORSEY : The original heading, 
to which I think I took strong objection on the 
Same lines as the Premier, the original wording of 
the heading suggested that the main decision had 
been taken: that it was res judicata. 

We could start from scratch, start from 
2eroland savy. "I think what is here now is out 
of date" and you ask whether you need to throw the 
whole thing out of the window and start with a 
blank sheet, or whether you can say: "What is 
wrong with this thing and what needs to be changed?". 

I think this is a much more judicious 
formulation. 

Incidentally, when you come down to 
paragraph 3rof the explanation, I feel a certain 
uneasiness about this. I do not remember seeing 
this thing before, by the way. If so, it escaped 
My<nocace. 

".,. the present fundamental law of 

"Canada consists of a variety of English 

"statutes et 
I don't know exactly what that means or how many 
there are. I should have thought the number of 
English statutes, apart from the British North America 
Act, which could be described as part of the fundamental 
law of Canada, would be pretty limited. 

I appeal to those learned in the law. 


When it comes to conventions, I can only say 
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that I do not accept the view that the conventions 

of the constitution are part of the fundamental law 
eee I think this is a very loose use of 

the term, to describe conventions of the constitution 
as part of the fundamental law. They would not 

be enforced by any court; judicial notice would not 
be taken by any court. 

For example, such a question as whether 
after the defeat of that tax bill last February the 
Government should have resigned or asked for 
dissolution of Parliament. If you had brought 
that to court, the court would have said, "I beg 
your pardon?" about fifteen times, finally ending 
up by saying:"Go and chase yourself". 

The conventions surely are an immense 
part of the working constitution, but they ape not 
part of the fundamental law. I am a little 
uneasy lest there should be some idea in somebody's 
mindyhere ofstrying to put them into a constitutional 
document as part of fundamental law. PhisgniL 
seems to me, would be a very drastic alteration 
in our whole constitutional arrangement, and it 
might have very unfortunate consequences. 

One of the great values of the conventions 
is that they are highly flexible and can be changed 
to respond to new situations. rf you go shoving 
it all down into an Act of Parliament - or more than 


an Act of Parliament - which can be changed only by 
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consents pernaps.s or &11"the provinces, heaven 
Reto sus . 

PROF. CONWAY: ft wonder, Mr. Chairman, 
if Dean Lederman would give us a definition of 
fundamental law. 

THE CHAIRMAN: i was going to ask, that. 


It would be helpful. 


DEAN LEDERMAN: This is --- 

THE CHAIRMAN: Fundamentally difficult! 

DEAN LEDERMAN: It is not an easy thing 
to do in a few words. The first thing" woula*say 


is that you could start with a definition of public 
law; that this is a body of law, whatever form it 
takes (statute, constitution, convention or whatever) 
which defines all the office holders of the main 
institutions of the state, what their powers are, 
what procedure they must follow to exercise their 
powers; how they get their offices, how they are 
Prenoved “anu somo. 

I think Sir Ivor Jennings! definition is 
that the fundamental constitutional law of a country 
is that which sets out all the essential features 
of the main inutitutions of government. 

PROF. CONWAY: Would you include conventions 
within the term then? 

DEAN LEDERMAN: ~ WouLd , Perhaps I 
ditter from Dri Forsey” Orn tnt 6° poeine . I would 


include conventions in the term; or whether they are 
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Justiceable in court or not is not the test of 
whether they are constitutional or fundamental. 

PROF. McWHINNEY: You are using the 
Enpiish .thnot American,edsndtthat. the keyn toe 1t2? 

DEAN LEDERMAN: ert thd ne Ae et 
that simple. 

PROF. McWHINNEY: Dr. Forsey is giving 
the American definition, where it is a technical 
termi oft art. thatt is presumably paramount, some sort 
of supra normal constitutional law. 

DR. sy FORSEYs In the context, with great 
respect, it seems to me this is what you have to 
do; because you are talking here about the British 
North America Act, that isthe heading. 

When you come down to No. 3: 

"In addition to the B.N.A. Act the 

"present fundamental law of Canada ..." 
surely this implies that we have at present in the 
British North America Act something roughly the 
equivalent of the American written constitution; 
there is the fundamental law. 

In Great Britain where you have not got 
a constitution in the American sense or West German 
sense or in the Indian sense or a variety of others, 
it is a different matter; but it seems to me that 
if you are talking about fundamental law, you must 
perforce, in our federal context, in Canada, think 


of it in the sense in which the Americans think of 
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the fundamental law, and if you are not going to think 
of it that way you had better make it clear. 

The thing that worries me is the idea of 
putting this in a written document, changeable only 
by very special process. 

DEAN LEDERMAN: The point I would really 
like to make and can make rather briefly, is this, 
that your test of what is fundamental law can be 
Substantial, that is, the Subject matter. To 
me the Election Act expresses the principle. of 
universal suffrage, the Election Act of the Federal 
Government. This ordinary statute of Parliament 
is just as fundamental as the distribution of powers. 

PROF. BRADY: Supreme Court Act. 

DEAN LEDERMAN: Supreme Court Act. 
if I can finish what tT iam trying..to gay. that ds a 
substantial test of what is fundamental. As 
Jennings says, the main institutions of government - 
a definition of who they are, how they work, how 
you can put them in office and get them out of office. 

PROF. BRADY: Sometimes these are 
called organic laws of the constitution. 

DEAN LEDERMAN: VOSi The. other test 
of being fundamental is how you can change, it. 

The sense of fundamental law is often used in the 
sense used to designate things that are deemed to be 
beyond the reach of the ordinary majority, ordinary 


parliamentary vote, and you need an extraordinary 
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amending process --— three-quarters majority or 
two-thirds majority, something of this kind. 

These two senses tend to get mixed up. 
There is a tendency to take the most important things 
in a constitution and entrench it behind one of 
these special majority requirements, so that tie 
two things tend to run vogethners*~*but the two 
senses of fundamental and not fundamental, as far 
as @ Pederal ‘constitution ts concerned, the one 
thing that is absolutely fundamental is the 
distribution of power. I do not think you dare 
have that as subject to ordinary legislative 
processes. I think it must be written, and it 
has to be subject only to the special constitutional , 
amending authority. 

If you are going to have fundamental 
individual or group rights, upon which the cohesion 
of the country depends, these are in the same 
category. 

You must, in my opinion, have an impartial, 
independent tribunal who has the last word in the 
interpretative sense on the distribution of powers 
and, if you have a fundamental Bill of REEHTSS “On 
the fundamental Bill of Rights, and that has to be 
specially entrenched; but in the amending process 
itself, of course, there ought to be an extraordinary 
amending process. I think there we come to the 


end of what absolutely has to be written and 
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subjected to special procedure. 

DR. PORSHY? ves,” I> should? bel eiad® to 
hear more, but what was worrying me was the 
hauling of conventions in here, I think conventions 
in the basic sense, in talking about re-writing or 
amending the British North America Act. They 
are not specifically stated as such. 

"The B.N.A.Act itself does not deal 

"with many important aspects of our 

"system of government." 
Of "course "it doesn't ,’and tomy mindit shovw@d net. 

What I am afraid is that somebody imperfectly 
acquainted with the way our present system of 
government works - and, heaven knows there are enough 
people who are and have been highly educated and 
widely touted as constitutional authorities, I 
might add - people unacquainted with our government 
arrangements or system of government might get a 
notion from this that the Continuing Committee ‘of 
the plenary conference was going to write into the 
British North America Act or new constitution, 
whatever you call it, responsible government, the 
whole business of responsible government; write in 
the constitution of the Cabinet, which you cannot 
find now either in the British North America Actor 
in fact in any “stacate. ThesPrivyceuned. 1s 
there, yes, and individual’ Ministers are there, and so 


are the Senate, House or Commons. I don't think 
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there is anything in statute which refers to the 
Government, the administration or che Cabinet. 

Are you going to try and write all these 
things? Are you going to try and write into 
something equivalent to the British North America 
Act all the rules that deal, for example, with the 
representative character of the Cabinet? Are 
you going to write in some requirement that, 
Subject to certain conditions which would have to 
be stated with extreme precision, all provinces 
Shall have at least one - except Prince Edward Island - 
must have at least one member in the Cabinet? 

Are you going to write in that subject to 
certain conditions, in other words, whether there 
is anybody who has been elected, let us say, there 
must be at least one representative of French- 
Speaking Canadians outside of Quebec in the Cabinet?. 

Are you going to write in that, subject 
to the results of the election, there must be so 
many members from Ontario or so. many members from 
Quebec in the Cabinet? 

There are millions of these things of 
these things of immense importance, but if you try 
to write them into a document which can only be 
changed by some special amending process, you are 
going to get yourself into a dog's breakfast. 

DEAN LEDERMAN: I think Dr. Forsey's 


point is well taken, that the part of the fundamental 
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law of Canada or the constitutional law of Canada 
that you want written in especially entrenched 


document, is one thing; the total of the 


constitution is another. I think the two are 
being confused in point 3 here. I think point 
3 is taking too wide a sweep. fetPeied to 


indicate a few minutes ago things which must be 
basically written in a fundamental document, but 
you do not need necessarily go beyond these. 

There are all kinds of conventions of the 
American constitution too. You by no means find 
the whole story of American government within the 
four corners of that document. 

PROFESSOR BRADY: That applies to any 
constitution. I agree with Eugene on this 
matter, that it is desirable to separate the laws 
from the conventions. I mean, we have a 
federal situation and we also have British 
parliamentary system and we have very significant 
conventions. There is just one difference 
perhaps (there may not be much difference between us). 
The British North America Act is not quite like the 
American constitution. 

DR. FORSEY: No. 

PROF. BRADY: I think we have, in 
addition to the British North America Act, other 
statutes. There are Canadian statutes, statutes 


of the national Parliament that are significant to 
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the constitution. They may be called fundamental 
laws or organic laws and so on. The term 
"organic laws" I think is a pretty general one in 
political science. We have two series, I am sure, 
reference to 
that are significant with/the working of a 
constitution. We have them and we have the 
conventions, and the conventions certainly are 
different. I thought the basic point about 
Dicey was that he distinguished between the law and 
conventions’. That is part of Dicey that has 
survived as far as I am aware. So thatI think 
the distinctions’ are’ to “be recognized in ‘any 
Statement of this kind. 

DEAN LEDERMAN: mp. Chairman, I may be 
mis-reading this paragraph, but I was under the 
impression that the idea here was that there are 
certain conventions which are so important and are 
of a nature that suggest they ought to be moved 
from the realm of convention into the realm of 
organic law, as this proposed Electoral Act. 

PROF. McWHINNEY: A erro pe. Tot. s 
thought this was intended to be purely descriptive. 
If, as Eugene points out, the intention of this 
American, continental system was to bring in the 
natural undertones that come with it, the term ought 
to be stricken and some simple term like"the 
constitutional law of Canada includes" would be 


much better. 
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If it/drafters' intention to be making 


Some of these conventions fundamental LaWian Le Ls 
a different matter; but I assume whoever drafted 
this intended it as a descriptive term and there 
was no hidden, abnormal development in this 
situation. 

DR, .FORSEY: It is quite possible 
that some conventions have got to a state where it 
would be desirable to put them into law, and into 
fundamental law in the American sense. NOs Heh gabe 
know. I suggest it. is a point, worth discussing. 
What I wanted to emphasize was the danger of 
Sweeping statements like this which imply that you 
were trying to squash into some sacrosanct document, 
changed only by a process of great CIP P 1 Cu Lovin. a 
lot of things which you don't want in there. You 
want to be able to change it fairly easily. You 
want to be able to expand or contract the size of 
the Cabinet without going to shop around for the 
consent of all governments in Canada. You want 
to be able to adapt the conventions of responsible 
government — what requiresthe resignation of the 
government, what requires a fresh election - to 
the situation that may arise. You don't want 
to freeze some possibly out of date conception 
in a document which is very difficult to change. 
It 1s really in the context of amending or re- 


writing the British North America Act, re-writing 
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the constitution, that this wholesale Squashing of 
the conventions, I think, is a dangerous thing. 

DEAN LEDERMAN: There is an implication 
that the B. N. A. Act is at fault because it does 
not tell the whole story now, and therefore, in 
amending or re-writing you are going to try and 
get it all into one document, and I entirely agree. 

DR: FORSEY? All the books in the 
world would not contain it. 

THE CHAIRMAN: I am pleased this has 
come up, because far from being detail at Sb War ea Bo 
is an essential matter, the more so since I had a 
feeling (and it is no more than that) that we are 
going to see in our discussions a Very Tisavy 
shift in the federal government's direction in this 
matter, and we want to be well clear as to where we 
Stand on this point. 

PROF. McWHINI.EY: You*think’ there” wiril 
be a shift in favour of this American fundamental 
law? 

THE CHAIRMAN: 12S A°use G word*fio 
stronger than "feeling", my intuition, as it were, 
but by what we have seen so far I think the shift 
of direction is going to be marked. 

DEAN LEDERMAN: To give a specific 
instance, I mentioned the Election Act. I think 
the Election Act should be left as an ordinary 


Statute in Canada and the provinces; but if you 


abi efds boasetq he DO nme ane er 
dr Ife te Ibedsb anted mot? hunt Giiledad: eo a 

s bed I sofa oe Siam ond qodiom Iskinsdes id et | 
ote ow tadt (end med? exon ‘on pawns) 7 


yvesd y tev 6 anoteeuseld ‘TWO ar a92 od gntldy , 


atid nt nettooalD 2'onghntsvey ‘Tstebs ‘etd nf Vide. 
ow Svecw od es teefo fhow e@ OF dnaw ew bas  r9ddam 
; .dntoa- ald? ao brave | 


rliw stents stds woY a tanwom dong: 9 
[staonshnn sis oat sai to auovst? ‘at tide 8 9d 
ren, bbe. ho, Semen 
on brow & saw T ,2a¥ -MaNRTAH ant re OF ine 
_otew dt as ,notdbudal ym .“enkieot™ asd} “egnotde 
Hitde od¢ Natdd T wet o ‘ages “Swad ow tadw yd Idd 
.bostuam od od gettéy ef notvesttb ‘to 
otttosqa s svig’ of “MAMAGaS Un 7% ae Sis | 
tntdd T .toA gobsosil sd benottnen T ,sonsdedt —_ 
ytsntbic ae ee Stet So brudte HA nOisela SAF 7) 

voy 42 dud jasontverg si? bad shaned de 63038Fe | 


69. 


are going to write a specially entrenched Bill of 
Rights, I think one of the first things that ought 
tobe in dit is the wight to vote. 

DR. FORSEY: You do not want to write 
anew flection Act into something which can only 
be changed if Prince Edward Island agrecs. 

DEAN LEDERMAN: There are all kinds 
of detail. For one thing, you have to classify 
people in mental institutions, why they are there, 


whether they have lost their vote or not, and people 


in penitentiaries. There are all kinds of 
problems. 

MR. GREATHED: Judges too. 

DEAN LEDERMAN: There are all kinds of 


details that you want to leave to ordinary process, 
but the main right to adult suffrage is one of the 
principal aims in the federal proposal. 

THE CHAIRMAN: I am glad this has come 
up in this way, because I think we will have to 
come to you on this of necessity. 

DR ORSEY: May I raise a purely 
linguistic point I raised in comments in the 
Secretariat? On page 2 of this one headed "3", 
paragraph 5: 

"A constitution should be a living vital 

raecumend n. tu. "! 


What exactly does that mean? 2 oor t know. 


PROF. CREIGHTON: Does it mean you are to 
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have one like the French and change it every once in 
a while, every generation, or to have one like the 
Americans? I think this is excess. dy don't 
know what he means. 

PROF. McWHINNEY: This sounds like 
Chief Justice Marshall. 

PROF. CREIGHTON: It appears to assume 
that the constitution we have is not a living and 
vital document, apparently and presumably on 
account of its age; you must change it, you need 
t> vitalize it, re-energize it, and you can only 
do it by re-writing it all over again. 

PROF. McWHINNEY: in think it confirms 
Hugene's feeling that one was stressing this 
fundamental law, natural law, civil law American 
approach rather than the English and common law 
approach. 

DEAN LEDERMAN: This same assumption of 
completeness lies behind 5 as of 3. 

PROF. McWHINNEY: Same philosophy really. 

PROF. CREIGHTON: You say that is the 
philosophy the Federal Government is adopting in 
your provincial proposition here. 

PROF. McWHINNEY: I think perhaps you had 
better be duller in this preliminary document. 

Some of the euphoria is definitely present in 3 and 
am 


FROF. BRADY: You might simply say 
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"a document that reflects the aspirations and hopes 
of the nation's citizens". 

PROF. McWHINNEY: Basically I can 
appreciate Eugene's point. Really it seems to me 
you are getting into your constitutional fundamental 
law philosphy there. You can make the case that 
the constitution does not have to reflect the 
aspirations and hopes of the nation's citizens as 
a perfectly tradesmanlike document. 

PROF. BRADY: You. can take it for granted. 

PROF. CONWAY: We have been sitting here 
for three years now because it is generally assumed 
by a large number of Canadians that there is 
something not quite right with the constitution. 

If we are to assume that the present constitution 
reflects the aspirations and hopes of the nation's 
citizens and so on, then I should think our business 
is pretty well done, and the constitution is 
satisfactory. It is only on the assumption that 
in some way the constitution is unsatisfactory that 
this Committee comes to continue at all. 

DR. IFORSEY? Yes, but the question that 
really arises, it seems to me (I didn't realize how 
objectionable these two words could be), the question 
arises whether you can really get into a constitution 
quite as much as this - a constitution that reflects 
the aspirations and hopes of the nation's citizens. 


Surely every document of manageable size and workable 


eo 
— | nS oe — 


‘a ete | ae 


~~ D 


pednsig st vf seed 8d BE 
160 gnittta weed svsd sw - pAWHOD Oe 
bsmuses ‘ikatanes et #l saysped won stesy ‘sexkd YO? a Md 
ei susie dodo etethens? Yo vedmut egral s yd _ 
mobtuitienes. sis cttw ‘tity estup von ‘gntdtenoe | 
notdtuvttenos tr4eae%q ene tsdt ensess ov etn ow YD 


40% ans ya Te , ; sa ies oT 5 


2*noldem sit to asqod Deis mnotistiqes edd atoeltet 
eeanteud wo Mwhd? Bluote £ mend .10 68 brs errenttto 
ai msobdudtvanoo ott BAB yenob Lfow ytte1g et 
stadt sottansees ott no vito @F To .“rotvosielisa 
ted yuotestettesn ot sOntwhiiados edd yaw emoa at 
fie de suntinoo ot asmos estttamod atdt 
sata noliteaup stv tud (seY r¥AQAOW SAT 
wod aubiser t'tabbb I) of of emeee JF ~eeetia yiiset 
notteeup oft , (ed Sivoo ebrow Out sas Bidsnolioatdo 
noljudttenos s odtt Yog ylinen tte> soy seetetWw eeetis 
atoslien dadt notiutbtenos s — stay es doum Ba re 8 
.enssivgto e'notvsan er? Yo esgod Bans aabidgatiqas oat 7 in 
sidsitow brig sste oftssgenam Yo tasmusob yteve ylowe 


12. 


kind is going to leave an awful lot of things out; 
besides which, the aspirations and hopes of the 
nation's citizens will change much faster than 
you are likely to get the federal constitution to 
change. 

What are the aspirations and hopes of 
the nation's citizens? If you were to ask the 
people who interrupt Bissell's speecn, "you wril 
get a different answer than you will eee from 
Professor Creighton or myself. 

PROP G*BRADY: The’main thing “about this, 


it is so general. 


DE} “PORSEY: tools -verrro.y "itcone lusive. 

PROPs* BRADY: "Continues to reflect the 
hope and aspirations ..." that is a sort of eternal 
statement. Any constitution, I suppose, does 
that. 

MR. GATHERCOLE: If somebody wants to have 


a new dress on it, why shouldn't they be permitted to 
take “a’itiand*Sir Py? 

THE CHAIRMAN: mh Mig ress. Just 
standing back from this whole proposition, there are 
two questions, are there not, that have to be faced. 
One" is yi f*ws Look atthe Tarngudpe “of tie proposition: 
",.. should be examined in order to decide whether 
it should be amended or De-wricvuen one question 
Bo = Are Chere “elements of the ‘British North 


America Act that need tidying up or adaptation, I 
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suppose. 
There is the other broader question 
underlying this, and that is what kind of 
constitutional system are we going to follow? 
MR. GATHERCOLE: Right. 
THE CHAIRMAN: And I think these are 
related but separate questions, isn't this true? 
ME arPERRY : I would say in view of 
the original proposition, the most vital and 
living paragraph in this whole thing is No. 4. 
",..general review of our constitutional 
"arrangements may lead to significant 
"changes in the constitution .. may 
"even involve the writing of a wholly 
"new document." 
I am all for that, but I doubt if everyone here is 
from the remarks that have been made. 
DR nofORSbyY: Lt tcom' t& othink uso « surely, 
I suppose I am the one who raises the last wail of 
the expiring Tory party in this Committee, and I am 
the old stick-in-the-mud, but I cannot see anything 
wrong with No. 4. You examine the thing, 
discuss the structure and operation of the system. 
when you have done it, it may involve extensive 
re-writing and may even involve writing a wholly new 
document. I rather doubt whether it will, but 
I should think anybody, even such a crusty old 


mothball as myself, ought to be willing to accept 
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that point. You examine it, and if you are 
convinced you say "all right, extensive re-writing. 
Yes, tho whole thing should go,out,.of the »window." 
It is essentially just an invitation to approve 
ofall things, to hold fast,.to that whichds good. 

PROF. McWHINNEY: There .s a sophisticated 
point of. constitutional drafting involved, and 
it is important to remember the issue is really, 
whether you want a somewhat more fundamental 
approach that emphasizes the working arrangements, 
which, essentially, for better or for worse, has 
been the common law approach; or whether you want 
the European approach, as Donald said about France. 

I have been advising an Asian government 
On whether they have a new constitution, and one 
of the examples taken, and one which is always set 
up, is Israel, a very viable constitutional system, 
but they do not have a written constitution. 

They simply felt they did not have time to draft 
a constitution, so they concentrated on getting 
important statutes adopted. 

Now, it seems to me Eugene made a point 
which I think has a great deal to be said for Ly 
and perhaps it is a mistake in the opening gambit 
here to seem to commit ones self if this is what 
the language lends itself to, towards a continental 
style, poetic, constitution, unless that is what 


one wants to do. I take it essentially the 
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B.N.A. Act has been a functional constitution. 
This is the reason why it is fairly dull in terms 
of language and drafting. However, I think 
these antipodal points in constitutional drafting 
ought to be noted, and I judge that is what our 
discussion was directed to. Sens, ret 
opposition to the issue of change. 

DEAN LEDERMAN: My point is whatever 
is to be in the document, whether a revised B.N.A. 
Act or it gets a new name, or whatever goes into 
the document is going to be necessarily highly 
selective, and there are going to be a great many 
other governmental things that will have to live 
and exist outside of it; and 3 makes what we think 
is then an unwarranted assumption that you can get 
more into the document than you possibly can. 
I think this is really a basic objection to some 
oF the dé@seriptions here’ 

DR. FORSEY: I would be inclined to 
Suggest that this final paragraph which has, I 
think, some point and merit to it, might be shortened 
a little bit (which is always an improvement in 
anything) to something like this: 

"The constitution should reflect the 

"basic hopes and aspirations which should 

"help to educate them to their rights 

"and responsibilities, and should help 


"to contribute to a sense of national 
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"achievement and identity." 

I think there is something in that all right, 
without going so far as to adopt a poetic document, 
as Mr. McWhinney happily puts it. D-think 

there is some reason to say that it should reflect 
certain of the hopes and aspirations, but you 
cannot take them all. 

Take the business about the right to vote 
which Bill Lederman mentioned. Surely this is 
the kind of thing that a constitution should 
embody. There are certain basic hopes, basic 
aspirations, basic beliefs which it should contain; 
butehere aisha HLtitod glossy. My hopes and 
aspirations may be into Paradise. 

THE CHAIRMAN: I think Tom Symons 
has been trying to get a word in. 

PROF. SYMONS: Mr... Chairman, I just 
wanted to have a clarification. Invaddition: to 
the documents that were tabled with us this morning, 
will we be looking at the documents which Mr. Posen 
circulated to us at the end of the month? 

THE CHAIRMAN: Yes* 

PROF. SYMONS: Where the question of 
preamble to the constitution comes up? 

THE CHAIRMAN: Yes. 

PROF. SYMONS: I wondered if our discussion 
at this point would not be particularly helpful there. 


THE CHAIRMAN: I think that should be 
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carried over there, Are there any other points, 
or may we go on? I think we understand the 
issue here now. 

Prepositrorn 2: 

"Canada should be a federal state". 

MR? PERRY : L think it Should suggest 
it continue to be a federal state. 

DRY FORSEY: About the last sentence 
here of paragraph 2: 

"These considerations have too often been 

"neglected in Canadian governmental 

"practice" 

I am inclined to think that is a rather strong 
statement. 

THE CHAIRMAN: Mr. Perry makes a good 
point suggesting it should read "Canada should 
continue to be a federal state". 

DRY°FORSEY: Yes. 

THE CHAIRMAN: We cannot claim to have 


invented it. 


MR. GATHERCOLE: Or restored. 
Mi. PERRY: Or irevert: to’. 
DEAN LEDERMAN: "Continue" is the word. 
DR. FORSEY¢ The statement at the end 


of paragraph 2: 
"These considerations have too often been 
"neglected in Canadian governmental 


ipraectice." 
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Seems to me to be somewhat tendentious, and 
possibly taking in a rather large amount of 
territory. I feel uneasy about it. 

I am also worried about the last sentence 
in paragraph 5: 

"No other government should acquire 

"de facto jurisdiction by legislating 

Mind tenis tleads:' 

I don't know how a gsovernment with a federal 
constitution can acquire de facto guna sd ction, 
Hither it has jurisdiction or it hasn't. 

PROF. McWHINNEY: You cannot mean that 
in an abstract, juridical sense. Untdde at ithiinge 
is actually ruled on, in fact it is not uncon- 
stitutional; there is a presumption of constitution-— 
ality tillthe thing is challenged. 

In an abstract sense, I Suppose, in 
federal states, both sides of government are always 
asserting jurisdiction by legislation, until they 
are effectively stopped by judicial challenge, but 
as a matter of practice the problem might be 
different. 

DROP FORSEY: I merely thought the words - 
the rest can have the consideration of the lawyers - 
whether it was an exact statement of the case. 

I was raising the question. t Seonvtlknowe I do 
not feel competent to pronounce. Lust tek 


uneasy about it. 
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THE CHAIRMAN: I think what it really 
means in simple words is that no government should 
g0 monkeying around with anyone else's Jurieaqietion. 

DRa, PORSEY:: I think that has already 
been said, chas, i ti.not? 

DEAN LEDERMAN: Provided the jurisdictional 
lines are clear; but the most untrue thing that was 
ever said about any federal constitution was stated 
by Lord Atkin when he said you had watertight 
compartments. Our total experience at all levels 
in government indicates that there will be zenuine 
twilight zones, but where governments may experiment 
with whet they can do with statutes and see if the 
other fellow is going to stop them. JY eleibeg ants 
part of life, 

DR FORSEY: It will ultimately have to 


be decided by the Courts. 


PROF. McWHINNEY: Lit 1S 1d tigated. 
DEAN LEDERMAN: You do not require 
squatters' rights. It seems to me it is rather 


Suggested 4f someone was smart enough to get in 
for sh, 2- 

PROF. McWHINNEY: I think a better 
statement, echoing the Chairman's thought, would be 
that the government, as an instrument of federal 
policy, should defer to the known legislative 
competence of other governments. | 


THE CHAIRMAN: As a matter of fact, we 
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have a subsequent proposition on that, do we not? 

PROF. McWHINNEY: Alec seems to think 
it was stated in 4, 

THE CHAIRMAN: Page 12. 

PROF. BRADY: It- is stated in 5 in the 
first sentence. 

THE CHAIRMAN: It is elevated toa 
proposition of its own on page 12. 

PROF. McWHINNEY: Yes. This in 
terms of the label, is the principle of federal 
commity. Certainly I feel we should strike 5 
then. 

THE CHAIRMAN: It really doesn't belong 
here; it has a proper place of its own. 

PROF... MEISEL: Mr..-Chairman , ‘this “is 
a minor point, but in paragraph 1, the last 
penultimate sentence: 

"Particularly since the 'quiet revolution’ 

"commenced in Quebec, the cultural 

"diversity, especially between French 

"and English speaking Canada, has become 

"increasingly apparent." 

I am not sure that is really correct. It may have 
been more’ noisy, ‘but’ 1t' has"*not ibe apparent, it 
seems to me. 

PROF. SYMONS: would agree with that, 

Mr. Chairman. It is just not historically accurate. 


PROPS MEESELY It is a matter of 


aes 
os Sad 
. _ re 
edd nt @ eee eunpiud 


8 oF einai 


nt eta? | 
{svebel te cneaalae a 
2 state Slveda ow. fest Petraes Eye 
7? a _ nae eel baeae 
nitofed ¢'xesoh yfifeer at  sMAMATAHD Sat vie 
nwo ath 26 eenfq aSqo1q 6 asd dk yoned 
eal eid? .nemttsd® .2M :aeTaM fone! Y SP beies 
tesl odd .f dqsngstsq at dud ,tntog tonta s 
| - rsonsdnee stamitLurieq 
‘'notsufover gafup’ sag sonte eitealyott1et" 
fewtluo ord (s8deuO) Ht beansmmos” 
' donent. rsewisd yfiisrosqes eysterevia’ rene 


esmosed 2sd , sbeitsd unibiseqe detigna baa" Othe 


ma 


' taeusqqs vigaitesetont" 
sved yam 1 ' , S9St100 yltnes et Yedd owe gon me I 
tr .¢netsqas sd ton sed dk tid /yeton stom Ased 
| 
tes détw sotye bouoW senomye 10nd: «180 MD 
.stsqoos ulfeolaod2id tom faut et FT - en 
to ast0em 8 6b aT dueTaM SHOR 


| ee 
A, 


81 


phrasing. 

THE CHAIRMAN: I ugree. Someone 
Suggested to me the other day that we should read 
history books instead of newspapers and we might 
have a better view of things. 

PROF. SYMONS: In the same paragraph, 
Mr. Chairman, I just wonder about the assumption 
in the sentence that the creation of new provinces 
has accentuated regional diversities. That is 
a pretty sweeping Statement, and I am not sure it 
is correct. At any rate, I would like to see 
it thought about. 

THE CHAIRMAN: That may have been a 
re-phrase of "regional disparities". 

PROF. MEISEL: I think that needs to 
be re-drafted. 

PROF. SYMONS: I do too. 

PROF. CONWAY: In the second to last 
sentence in paragraph 1: 

“The problem has become increasingly 

"dangerous" 
The principle of cultural diversity was recognized 
in 1867, but it has happened since the quiet 
revolution that it has become explosive. 

DR. *RORSEY You wouldn't say dangerous, 
though. 

PROF. CONWAY: I wouldn't say it. 


I: think that was the intent. 
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PROF. MEISEL: I don't think we can 
substitute. I think we should point to 
weaknesses and perhaps possibly have another look 
at this, but I don't think we ean re-draft these 
sections. What we can do is point to places 
where it could be improved. 

THE CHAIRMAN: That is what we are 
really looking for, where these can be improved. 
Are there any other matters on that one? 

MR. GATHERCOLE: Mr. Chairman, just 
speaking a little bit in general, running through 
there 1s a common thread of the observations here, 
the idea of great regional diversity; and ‘no 
doubt this has applied in faces; put iLithink in 
giving so much pronouncement respecting regional 
diversity, you want to ensure you wind up with 
Something that has some homogeneity to it; and 
also doesn't place so much emphasis on diversity 
and equality that it reduces the possibilities of 
making Canada a continuing well-to-do nation and 
one more prosperous and with greater well-being 
in the future than now. 

I just have a feeling, on reading some of 
these things, that we are trying to bend over 
backwards in making allowances for diversity fvand 
in the end all you are going to have is a hodge~-podge 
of arrangements, with also equality of means of 


production, which may in the end result in a much 
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Slower rate of economic growth than otherwise would 


be realizable. I just make that observation. 
THE CHAIRMAN: Las Seeyoury point: 
PROF. CONWAY: I think though, Mr. 


Chairman, you must be careful not to thinkyofLthis 
purely in terms of English and French Canada. 

When I was on the west coast last March a friend 
whom I have known a good many years told me that 
he considered himself to be a British Columbian 
first and a Canadian second, and he is intelligent 
and highly educated man. 

I think back here at the centre of things 
ineMontreabsi Ottawa, Toronto, we tend to forget how 
strong that emotion is out there. 

I think we have to bear in mind this 
regional diversity which really has become much 
Stronger since places like British Columbia lost 
its former character and is looking north and south 


a great deal. 


PROF 4 «BRADY: And west. 
PROF. CONWAY: And west. 
MR ANPERRYs I would have said, from a 


visit out there, that they place Japanese as their 
second nationality now, not Canadian. 
PILOF. McWHINNEY: Just as Germany 
enters Quebec in the industrial investments sense. 
DR. sFORSES: Don't forget the Atlantic 


provinces either - very highly developed sense of 
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their own individuality. 
THE CHAIRMAN: "Canada should be a 


"fully sovereign parliamentary democracy." 


PROF «(MELSEL: What does "sovereign" 
mean in that context? Isn't sovereignty like 
pregnancy? 

THE CHAIRMAN: Capable of amending 


itself uforvone thing: 
PROF. McWHINNEY: Iivnink BO eta 


dangerous term. 


PROM. MEISEL "Fully" could be dropped. 

PROF. McWHINNEY: Also I wonder if you 
want "sovereign". That contains in its term 
implicit legal assumptions. You may want to have 


thiseling but iieyousdom kt t+.— 

THE CHAIRMAN: I had some trouble with 
this proposition myself, so I would like to pam this 
down a bit. 

PROF. McWHINNEY: "Canada should be a 


parliamentary democracy", is there any objection 


to that? 

DEAN LEDERMAN: that -s better.,..ks, dt 
not? 

PROF. McWHINNEY: Sovereignty in an 
external sense. Is it intended to cover 


Symbolic associations with the United Kingdom and 
abolish them sub rosa? It may or may not be 


a good thing but it raises this assumption. Is 
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is trying to drop the vestiges of a quasi-sovereign 
Status in an external sense? 

In an internal constitutional sense, of 
course, it relates to the nature of the parliamentary 
power, Is it sovereign in the English sense, 
that there is no fundamental constitutional law 
and no power in the Courts to rule in constitutional 
matters; or is it less than Sovereign in the sense 
of the American Congress? 

You may want to give emphasis° to this 
question under this proposition, but you should do 
SO openly and not use a term that has got legal 
connotations in those two senses. 

PROF. CONWAY: I think, since it seems 
to me we are approaching the whole argument we have 
been working towards for the past three and a half 
years, if we could have it circulated, I would 


very much appreciate what you have said on a piece 


of paper. 

PROF. McWHINNEY: LVthink® 1 tSwilis 
emerge on a piece of paper. I don't mind doing 
it again. I wanted to pnoint out the imolicit 


legal assumptions of external independence 

in the use of the word "sovereign". 
If you want to carry this term across, well and good; 
but if you don't want to take any position at this 
stage, 1t will be vetter to strike the word. 


DEAN LEDERMAN: I agree the word "sovereign" 
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isda «traps You have to be very careful with it. 
DR. FORSEY: I also»felt uneasy about it 
for precisely the same reason. 
THE CHAIRMAN: dhere aretwoythings 
I wondered if there are implicit here and can be 
taken to be implicit here. One is the question 
about having the capacity to amend one's own 
constitution; and the other is: does it contain 
an implication that Canada would be a sovereign 
parliamentary democracy without a sovereign? Does this 
mean "fully, internally independent" as it were? 
PROF. McWHINNEY: You ‘see, if you 
want to state this term, you could presumably have 
a proposition something like: "Canada should 
be a fully independent self-governing country" 
Which lethink ib £66 <a * parliamentary democracy 
with power to amendits own constitution through 
internal constitutional arrangements.” 
DR. FORSEY: As it stands it can lead 
a suspicious conference to believe this was an 
attempt to impose something like a glossy constitution. 
Of course, that was not the intention, but I think 
this term "sovereign" has all kinds of implications. 
PROF. McWHINNEY: By abolishing the 
Crown, perhaps you come to some of these funny little 
things which may or may not be worth abolishing. 
DhswhORGEY < The essential thing here, 


the presumption is that you want to have a country 


» 2 dake pene 
: 3h suede yeseiy “497 oasis i 
nara tect phi 
egaine owt ens otentT f PMAMALAHD eT 0 = 

ad gao Dns sned gtoblamnt PDT eteds Br. reariey a 
dotteeup edt et ond .eted jhotiamt 24.0% need ’ 
nwo 2'sno brems. o¢ ydtosqso ands ee 


papers 


nietnoo 3k aseb :eht sede odd Baa ,notsudgivenoo — 


gtd? eso Snulsrevos s Jwondtiw yostsoomeb yassnemsilisg e 4 


natoetavoe s e¢ bluow sbsnsd. .tsdg aoltsoliqnt ne — 4 


Sosew JL os “dasbusqsbhat yLlsensestnt,, yllvi") nsem 


poy tt .sse wor : YOMVULHWoM.., FORF : . 
- 
sven yidsnuesiq Dives woy ,»mied eidgy etete, od Iaaw i 
bivode sbansgd” vedktl gniddemoe mofistleogorwg & 7 
"vasnuoo santa veve_-ties dnebusqebal. yifst 6 ed 7 
yostoomehb vindgnenetitse - = @b th aoatdd 2, dotdw 
Cite notes mwo atipaean ot yowod rictiw 
etnamegna ras [saotsusivenoo Jaenrednt 
bse! nso $i ebnste Gr SA :YHeHOW ..AC 
ng cow atdgy avakisd oF sermretetmos evololqsue & 
noktuttgenos veeols B&B SALL qakdgemos szogmt, of, Jqnesés | { 


Antdd I stud ,ncktnecat oft ton asw vedd ,sem09 10 
.enottsotiqnt to abnitt [is esd “apkeyevoe” ame) eidd 
et? xuitdetiods va : YAVALHWoM. . FORD 
slitil yoanmut eaent tlo!smoe of emoo Boy eqsdieq 4mwor 
aatdetfods dirow ad Jon ysm to yam dotdw santa 
.etsd snidgs fettneees od? :YS@HOU AG bhi ye 
YIgnvoS 5 svsd ot tasw vOy decd) mk me . 


87 


independent - an independent international personality, 
Shall we say, in the first place, and not subject 
to external control except in the sense that every 
country now is by circumstances. ane “second , 
that you want to assert the appearance of a 
parliamentary democracy, presumably in contra- 
distinction to a congressional or presidential form 
of government. 

If you want to do that; I “think you ought 
to be more precise, rather than trying to get a 
portmanteau term that will take in both things 
and make neither really clear. 

PROF. McWHINNEY: Why not make it: 
"should continue to be a parliamentary democracy" 
_ and then add in your explanation, if you wish, 
some comments on the amending power. 

THE CHAIRMAN: Just a minute. 
"Canada should continue to be a parliamentary 
dénocracy™. Now, later on; in the riéxt page, 
Once again we have a specific amendment on the 
amending - this is in the second page. 

PROF; BRADY? Theré 18 4 certain amount 
of overlapping ‘on ‘this proposition: 

THE CHAIRMAN: I wouldn't worry about 
this now, because I think when we have done a 
review we can start pulling some of these together. 
Later on we have the "suitable amending, formula" 


and these two propositions can be Married. as Lt 
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were, by simply saying: 

"Canada should continue to be a fully 

"parliamentary democracy that has a 

"suitable amending formula as an 

"integral part of its constitution." 

PROF. McWHINNEY: Why not keep them 
separate, because the thrust Surely is towards the 
parliamentary system, whereas, as you know,, at the 
Quebec provincial level one is discussing the 
alternative system, the presidential cy pe Vor 
executive. 

if your main thrust is you want a 
parliamentary rather than a presidential executive, 
I would make your proposition limited to that, 


and the amendiny; power can come in on its own. 


DEAN LEDERMAN: You, are raising a 
point I wanted to raise. In what sense is the 
word "Canada" being used? Are you embracing 


provincial legislative assemblies as well as the 
Parliament of Canada when you say "Canada should 


be a parliamentary democracy"? 


PROF. McWHINNEY: You mean the federal 
systen.. 

THE CHAIRMAN: If we do, we should say. 

DEAN LEDERMAN: Because offhand the word 


"Canada" embraces both to me; Canada is the totality 
of these things. 


PROF. McWHINNEY: We would not necessarily 
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want to exclude provinces such as Quebec from 
adopting a presidential type of executive if it 
wishes. 

DR. FORS@YE This hasn't occurred to 
me before’, There has been a good deal of 
hullabaloo about Quebec adopting a presidential 
system. George Brown, if I remember COPrectLy, 
wanted to see the provinces have very-muth+ this 
sort of thing, the American Uype of executive; 

a parliamentary system for the country as a whole, 
but the provinces very much more along American 
lines. 

PROF. McWHINNEY: Daniel Johnston 
learned by hard experience how difficult 1G is to 
make a parliament if your party is weak. 

Ds: BORSEY: There is nothing wrong 
with bringing people from outside if you can find 
places for them. 

PROF. McWHINNEY: That is’ Ais-trowuble: 
he cannot. 

DR. FORSEY : There would presumably 
have to be some kind of limitation that would need 
some careful discussion, but I don't think we should 
necessarily say that if any particular province 
wants to adopt the system, for example, that no 
Minister has a seat in the Legislature, it seems 
it is entirely its own business. E think takes 
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be fools that is their affair. 

PROF. McWHINNEY: Let us take up Bill's 
point and limit 1t° by Saying "Canada in its 
federal form" or something like that "should 
continue to be a parliamentary democracy"; or 
“the Federal Government of Canada should continue 
to be a parliamentary cdéemocraccy *: 

DEAN LEDERMAN: That would be it, 


"federal" or "central". 


PROF. McWHINNEY: Peenuraw 

THE CHAIRMAN: Depends what we want to 
mean. 

OR FORSEY: tne purpose politically 


seems to be that we drop the word "Dominion", 
our own native word, and adopt the American 
"Federal". 

DEAN LEDERMAN: Th we were etid ) using 
the word "Dominion" here we would be all Piene:. 

DR. PORSEY: "Oh what a tangled web 
we weave when first we practise to deceive". 

DEAN LEDERMAN: Li is woo late now. 

We will have to say "Central". 

PROF. CONWAY: Does not the word "Canada" 
now imply the government at Ottawa? I ask the 
legal experts. 

DEAN LEDERMAN: Unfortunately not. 
Some lawyers still use the term "Dominion" strange 


an 26 sounds). 


_ 


: i 
ak Ga 

: low . 
‘vay » * Oia 
a' ire qu a ted :¥ 


s¢i «at sbenad” satype yd ot dimt 


a 


_ 
aw 
: 5 


& ¢ 


kaa 
biuode" dada eAhs ide aa ee 
vo ;"yostoomeb yusdnempiineg 6 9d od suntitnos: a 
suntidnoo Liwede sbensd to dasmmteved Lsitebet ord! 1g i 
"vtoensoneb yistnometi2rsg sed of | 
tk od filwow tect /MAMAACS A “wAHC | 
. "Lorine" so, "“Letsbet” . oy 
. "iettaed" :YAUMIHWOM .AOAF | a 
insw ow té6nw ebnoeqed »WAMALAHS GH? 
Bom a 
vitisot¢ifog sreqaag ent SY4enot .Ad ; e 
“no tein" — aft qogvb ow sedd: sd of amese 
isolvanA ert ¢aobs bas ,btow. evitvsn nwo two - 
."Larsbot" 
ae rrbge — su 10 sMAMANCAI “Aad 
.tdeuty {ls ed bilvow sw oved “adtmimnod” brow ern? 
fow beiuns? 6 Jedw fo" yYAZHOW -,AC | , 
oy saidesty ow tertl aedw eveew ow 
;won adel. com afega :HAMASGAI VAdG 
."Landned” vee oF sved iftw oW 
shade)" watt Jon. 2300 >YAWHOO, .SORnF 
yid. xen I TavecetO +5. doenrnevom, ot ylaqm wos 
-stusqxe Les 
ton vfortsnugsnotet :VAMIREAIT WARE : 


sgneizgea “neoinimoG”. mrad st? sau fides areywel. omoe 


91 


PROFESSOR CONWAY: What. does it mean 
internationally, the word "Canada"? 

PROF. McWHINNLY: It means the 
complete group at the moment, Federal Government 
and the provinces operating through the Federal 
Government. 

THE CHAIRMAN: What we want to say here 
LS the poling. 

PROF. McWHINNEY: We.eue Lreyvings. to 
convey, I think, what used to be called "The 
Dominion Government of Canada should continue to 
be a parliamentary democracy". In other.words,, 
we want.to plump for the system of parliamentary 
democracy, but we do not want to exclude one or 
more provinces from taking the initiative in 
their own provincial constitution to have another 
Cerin, 

THE CHAIRMAN: Do.vyou think thia is 
our original phrase? 

MR. GREATHED: I don't think we thought 
of the particular nuance that has been raised over 
Che.~Onestion.,o:, Canaga", I am not sure whether 
we thought.of allowing this. or formally proposing 
tudes Cilexibility at provincial level. 

PROF. McWHINNEY: We ane not proposing 
bP em I think the proposal in the section is 
that you should not deliberately exclude it by 


your choice of language but your proposition should 
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be affirmatively limited to the central government. 
In other words, "Canada in its central system of 
government .should .continue..to,.be.a parliamentary 


democracy", something of that sort. 


THE CHAIRMAN: "Government at Ottawa". 
PROF. McWHINNEY: Yes, precisely. 

DEAN LEDERMAN: That is what is meant. 
MR wy RERRY. s This does not seem to be 


an overwhelmingly persuasive point we are making. 
What we are saying, we do not want a dictator 
Ona 4president ain Ottawa. 

PROF. McWHINNEY: Noy Oncé,you,sdopt this, 
you exclude the system now being discussed in 
Quebec at the provincial level, a system of 
Ministers outside of Parliament and separate 
executive 

Me op bE RIRY 3 If that would be acceptable 
in Quebec, why not in any other province, and 
therefore: why wmotvin Ottawa? 

PROF. McWHINNEY: I take it you wanted 
Lo~exclude,itein.Ottawa, Lisyouxsdonlt want.te 


exclude it, it is a new ball game. 


THE CHAIRMAN: You don't need the 
propositions 

PROF. McWHINNEY: You don't need the 
proposition. lacan.tell you, sHarvey ,.jnapyinciple 


there is no reason why we should not discuss the 


alternative federally. 
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DEAN LEDERMAN: But I think the original 
meaning was the central government at Ottawa should 
continue to be a parliamentary democracy system. 

PROF. McWHINNEY: You might even strike 


the "parliamentary democracy" and say ‘parliamentary 


system". 

PROF oMEISEL: I think we cannot say 
"central government". It should be the "central 
system of government". The government is not 


a parliamentary democracy; the system is the 
parliamentary democracy. 

PROF. McWHINNEY: It is the parliamentary 
System of government. 

DEAN LEDERMAN: I think that would be a 
better phrase. 

DRY FORBEYS Government of Canada, 
Canadian executive government, the fovernment of 
whe countryn 

DEAN LEDERMAN: feetenly pointatss, “if 
Quebec people are serious about wanting to go part 
way to a presidential, congressional system within 
their province, they would boggle at thisg ifythey 
give "Canada" the same meaning as I do. 

PROF. MEISEL:° * Ottawa may want to become a 
city state. 

PROF. BRADY: Was there much discussion 
on this sort of thing at the conference of Officials? 

THE CHAIRMAN: Todont 4s reeall 


| MR. GREATHED: Not specially, no. 
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PROF. BRADY: Where did this suggestion 
come from? 

MR. GREATHED: I think it was developed 
here. It was when we were considering the whole 
question of putting down what seemed to be 
preliminary objectives, but when you are” precise 
and state propositions on the objectives --- 

THE CHAIRMAN: Basic objectives, yes. 

MR. GREATHED: So we went right back 
to motherhood and started taking this partvictuar one. 

I think we had in mind the central 
government. I suppose the°only quéstion'that 
arises is that all governments in Canada should or 
certainly can comment on the form of government of 
aother. 

PRUP. ORADY = LU lis ACCUss Py nNoOts 4 
question that is under debate, is it? miao 23, 
you are preparing for a conference that will 
discuss constitutional amendments. In gon”! G 
think the parliamentary system of government has 
really been a matter that has been considered. 

MR’. GREATHED: tne” Ldea was’to Say 
wnat the whole gamut of propositions would be 
concerned with — objectives: what did people 
think of when they thought about objectives? 

So that everyone understood. 
PROP. BRADY: Your task would be 


Simplified if you confined yourself to the things 
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that really entered into the issues today; and 
the issue pertains really to federalism in one or 
other of its varied aspects, the ethnic factor 

in federalism, the linguistic. 

I have no objection to this ;,butsLode 
not think it is very important, that it is going 
to enter into your discussions in Ottawa. 

PROF ».MELSELs Nos but bt shouldbe 
included. It seems to me that some of the 
general things that can be established, perhaps 
precisely because they are not points over which 
there happens to be much disagreement, should be 
accepted and stated. They)won't lead: to 
too much discussion probably, but they do 
unwittingly mean that people make commitments to 
certain things which they cannot fully realize, 
and this all has to be gone through simply as 
a sort of glue that binds the group into some 
sort of common goal. 

PROF. McWHINNEY: Alec. is. being 
English; Johnny is being continental. 

PROB. oBRADY: Fundamental cleavage. 

THE CHAIRMAN: It has a certain 
psychological impact where we are trying to 
establish some common ground. 

DEAN LEDERMAN: in, addition, .tais..is 
related to something which is in the public «fpont , 


the Senate, and there is talk of increased powers 
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for a Senate as an appointed body. If we like 
to see a parliamentary democracy, I would like to 
see that phrase in there. 

THE CHAIRMAN: So would I. 

PROF. McWHINNEY: You are thinking in 
that sense of the initiation cf an Upper House. 

DEAN LEDERMAN: I am not sure I want 
Paul Martin running Canada's foreign policy now 
that he is a Senator. 

PROF. BRADY: Ont ihiwak 1b 
likely. 

PROF. McWHINNEY: I remember the last 
time I was talking to Lalonde he was talking about 
a great many constitutional changes. Have the 
federal people dropped any hints that they might 
be interested in a congressional, executive type 
of thing, strong executive government? Are 
they likely to bring anything forward different 
from this? fheytare good civil lawyers, after 
rs ee 

DEAN LEDERMAN: My basic worry about 
the whole federal approach in February was that 
there was not a whisper from them about the 
implications of parliamentary democracy and 
responsible government. ThearsBheltoteBichts 
thing that they were pushing so hard did not mention 
the right to vote, Incidentally, it does not 


mention the right either to mobility between 
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provinces, for citizens to move freely and settle 
and make their living in any province, and this 
can impinge on the whole immigration problem. 

They were, I think, forgetting - I don't 
think deliberately or by design - but there was 
a pattern there that alarmed me of disregard of 
the essentials of representative parliamentary 
democracy and responsible government. 

DR. FORSEY: That is one of the 


legacies of Mackenzie King. 


DEAN LEDERMAN: So this belongs. 
THE CHAIRMAN: This exercise is a two- 
edged sword. In addition to. trying to find our 


rationale for a position that we take, we are also 
playing the game of trying to find out what the 
other fellow is leading to. One way of 
Spening+the discussion’ to get at that kind of 
thing is to put this out and say: "Now, what is 
yours position. orritesy 

DEAN LEDERMAN: Te CntnktMis+ ecriticism 
may have got through to Mr. Trudeau in some way or 
another, because I think it is quite noticeable 
lately that he is talking much more about making 
the parliamentary system more effective. 

PROF. SYMONS: At the same time, 
Mr. Chairman ,there is in circulation now a working 
paper, study paper, proposing, examining - I don't 


know if other members of the Committee have seen it, 
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but it has been prepared by Mr, Trudeau, proposing 
some congressional system, and it was prepared 
during the summer. It is under study now by an 
inner group in the Cabinet. 

THE CHAIRMAN: I take it this explained 
what on the surface appeared to be a rather 
petulant reaction, and that there must be something 
that did not come to light and they were fortifying 
themselves for that battle. 

PROF. McWHINNEY: The whole picture may 
be changing to one of looking at a strong Prime 
Minister's office with dramatically increased 
powers, independent secretariat, use of the committee 
System. There was a good deal of both the 
continental European civil law thinking going in 
there, and some approach also to the American 
principles. 

My own feeling is the civil lawyers who 
are arounc Mr. Trudeau probably are drifting, as 
Bill implies, away from a more traditional 
parliamentary type of system into some sort of 
hybrid. 

if Ontario “takes 5this (poysTtion;*l tstippose 
it will at least force a’discussion on fundamentals 
at that point: 

PROF. McWHINNEY: Are we clear though? 

I suppose the point remains whether Ontario 


necessarily wants to take the position that there 
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should be a parliamentary system. 

DEAN LEDERMAN: There is another 
factor in the McRuer Report No. l. Making 
parliamentary democracy and responsible government 
work, it is the whole thrust of it Pieht 
throughout the whole administrative apparatus; 
and the Premier has said, I think, that he approves 
ReEpoOrt-aio. 1, 

THE CHAIRMAN: There is not much doubt 
about the view of the Ontario Government on the 
question of parliamentary democracy, that. is 
cervain. 

The other interesting thing is the extent 
to which the spirit of Mackenzie King still hovers 
over the Liberal party. tind Ly oterrioiy 
Lrveresting that (this is St121 coming through. 

PROF. McWHINNEY: LOW AIO To is 
Mackenzie King and not this bright young Montreal 
group that has a good deal of training in post- 
war France. It seems a lot of these proposals 
from English-speaking Canada that seem to be 
Americanizing the Canadian system, are really 
Gaulising it by the usual stereotypes that the 
French are being taken over. 

PROF. SYMONS: LL Gnd nykeit 2s 
comfortable for the group to be able to put on 
Mr. Mackenzie King's mantle, but I think their 


inspiration is from quite different sources. 
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DRo- PORSEY: I was once startled by 
Mr. King's secretary saying he had arrived at 
the conclusion from long association with Mr. King, 

fovernment. 
that he had no real understanding of parliamentary/ 
If the other factors come into it, the undoubtedly 
American and continental influence, the young 
civil lawyers in Montreal, I think the other thing 
is true, that this has helped to condition the 
Liberal party. 

I am delighted to see that the Ontario 
Government is likely to stand up for parliamentary 
democracy. It renews my hope, and at last 
somebody in the Conservative party will get some 
idea of what it is he wants to serve and will do 
something about it. 

THE CHAIRMAN: The other fact that has 
always interested me is the apparent difficulty of 
distinguishing between the civil service and the 
government (following the remark you made about 
Mr. King), the extent to which you move in and out 
with apparent ease. 

DE. FORSEY.: Pearson, when Secretary 
for External Affairs, he set forth the principle, 
on which I commented in suitable terms at the time, 
he set forth the principle that this should be the 
normal avenue of advance in the Cabinet. 

PROF. McWHINNEY: It has continued - 


Favreau and Mitchell Sharp , I suppose. 
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PROF. SYMONS: I think we should notice 
that whereas Mr. King used to take civil servants 
to create politicians, Mr. Trudeau's approach 
is the reverse: he takes politicians and 
makes them civil servants. I think the total 
is 14 since June. 

THE CHAIRMAN: I shall hope that this 
government will never proceed in either direction. 

DR. »FRORSEY: You don't want to use 
the word "never" because there may be occasionally 
Justification for doing one or the other. 


Anyway, I very much hope that the Ontario Government 


will take a stand on this thing, whether in the form of 


preparing propositions or in the course of discussion, 
because I think the case for parliamentary 


democracy deserves to be heard, and it is possible 
that it won't be heard effectively unless 

somebody like the Ontario government, whose voice 
will carry, makes it heard. 

DEAN LEDERMAN: I think the phrase 
ought to be there, and it will raise the issue 
whether what is being done is consistert or 
inconsistent with --- 

THE CHAIRMAN: I want to smoke it out 
really. 

PROF. McWHINNEY: Maybe that might 
stand with this amendment suggested. Perhaps 
the only thing you need to do with the supporting 


material is take this section on constitutional 
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amendment out if it is covered at a later stage. 
THE CHAIRMAN: Adduright. I think 
we can find our way along there. 
"The written constitution of Canada 
"must be flexible er.ough to be adapted 
"periodically to fur.damental social 
| "changes." 
PROF. McWHINNEY: What is meant by 
"1pgislative review" in that sense on page &: 


| 


"The written constitution must provide 
Mone “scope for flexibiaity by 
"legislative as well as judicial 
"review." 

You mean by amendment, by the constitutional 
amending power as well as by judicial review? 

THE CHAIRMAN: Would you like to speak 
to that? 

PROF. McWHINNEY: Then it would be 
better to render it in that technical sense, if 
that is the intention. 

MR. GREATHED: Adie rbeht . 

PROF. McWHINNEY: I suppose, more 
flexibility by means of the formal constitutianal 
amending power as well as judicial review. 

DEAN LEDERMAN: "Judicial review" is 
rather a technical - has developed special meaning 
in this ftlelda. You don't think of a Legislature 


reviewing itself. 
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Preis. SRADY : I have doubts about No. 2: 

"Since 1867, the dramati¢ sets (Be social 

"and economic change has not been 

"matched by a sufficiently supple 

"written constitution - in part, because 

Fok igh tics ie!) qinag h agreement on a suitable 

"amending aerial 
I think you can challenge what seemsto be intended 
vou be’ abstatement of fact. 

DEAN LEDERMAN: Just not historically 
SG 

PROF. BRADY: Do wouldn't thing aoeeps 
historically so. 

DRG“ FORSEY : No, I agree. I would 
even go further and say that the statement that 
flexibility has been introduced in the B.N.A. Act 
by means of judicial interpretation, might be 
contested almost to the point of saying Plexi pracy 
has been taken out of the B.N.A. Act by judicial 
interpretation. Either one would be an 
exaggeration, but I think to put that statement in 
there is certainly an exaggeration. 


I don't see why we shouldn't simply 


stop off at "sufficiently supple written constitution". 


THE CHAIRMAN: t CHINK*thate1sorVTene. 
DEAN LEDERMAN: Stop there. 
PROF. McWHINNEY: Leaving the last 


sentence in as amended, would you, quoting the 
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amending, process? 

Dinn FORSEX.: For a long time there was 
very little discussion of the suitable amending 
formula. It was pretty well taken for granted 
that if the two Houses of Parliament asked for 
an amendment, ‘they “gobyity. Now and then a 
province will add squawks about being consulted, 
but down into well in the first century at least 
nobody paid much attention to that. Indeed, 
1t was not until about, I should say, 40 years 
ago that really became anything like a widely 
accepted view. 

DEAN LEDERMAN: It is all very well 
to say "the written constitution must provide for 
mone; flexibility by legislative as well as 
jucicial review". I would agree with that as 
a&igeneral proposition, but. Lf, the. American 
constitution is to be the great example, 150 years - 
30 amendments, 12 or 15 of them --- 

PROF. McWHINNEY: Not even 30. What 
Lge dhiteor 2:61? 

DEAN LEDERMAN: Twelve of them being 
of the original constitution-making process, and 
the, rest,of. them not..terribly important, That 
two-thirds or three-quarters majority is going to 
be, as, 'itough to: get as: ever. 

I am sure constitutional amendment has 


been occasional and always will be. The» only 
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place where it has not been occasional now is Ain 
Germany where you get one-party government with 
such overwhelming control that they could get 
this two-thirds or three-quarters majority, and 
the fractions don't mean anything, isn't that so? 

PROF. MCWHINNEY: Yes. I would add 
too, there are some other states, some at least 
European ones. Albania, I believe, has changed 
Lts ‘constitution from time sto .-time. 

PROF. BRADY: Of Yehe representative 
states, I suppose Switzerland is probably the only 
one --- 

PROF. McWHINNEY: Switzerland is the 
only federal where the amending process is really 
used. 

DR LoFORSEY: be it *stuegested then 
that the whole of the same paragraph might be 
scrapped? 

PROF. CONWAY: £ stouddn ’t think so. 
That statement, as I got the general sense of 
paragraph 2, although I am sure it should be in 
more precise language, as has been pointed out, 
is that whatever amended constitution or new 
constitution we come up with, it should have, 
in view of the times we live in, it must have 
the abilityrewithineitself for change where 
necessary. 


We are not living in times where the 
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case could be taken all the way through the Privy 
Council from various cases. We need something 
that can act more quickly. 

PROF. McWHINNEY: Why not, in the 
fire o sentence, deleting the’ "in part" phrase 
and the last sentence as amended would meet Alec's 
and Bill's ‘suggestion. 

THE CHAIRMAN: I think that will be 


satisfactory if tnav'vs* agreeable: 


DEAN LEDERMAN: Yes. 
PROF .“MEISEL: A minor point on the 
first paragraph of page 7. It seems to me there 


is a > redundancy 
"Torse™funets onal» and effective ..." 
It seems 1RESBN be either "effective" or just 
Malconsti tution must reriects Vii 
PROF. McWHINNEY: Didn't we have this 
somewhere before, that the constitution must 
reflect the ideas and values of the society? 
PROFS YME LSE: © @On* C= remember. 
I think the’ word "functional" can lead to some 


curious results. 


DR FORSEY* One of the two is 
superfluous. 

THE CHAIRMAN: "To be effective". 

MRGSPERRY : i méntdon one thine can 
the explanation. You refer™to''sscral"and 


economic change" whereas the main proposition 
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4 
mentions only social changes. 

THE CHAIRMAN: Yes, I think we have 
another proposition later on about the regional 
atispariby: business. Perhaps this should be 
eonfined to the socal, should it? 

MR) GREATHED»: They might be married. 

DEAN LEDERMAN: The word "social" 
being added to society can improve everything. 

PROF. McWHINNEY: Lt is more 
comprehensive. 

DEAN LEDERMAN: Itnvoan »inelude economics. 

PROF. McWHINNEY: Hou can use bhe 


phrase "societal change” which is used to cover 
social and economic changes. 

DEAN LEDERMAN: But the word "social" 
change refers to the total economy, includes 
economics. 

DR. FORSEY : That is what my old 
colleague Sidney Barrett called "them big long 
words that go over the heads of the workers". 

PROF. McWHINNEY: Except the workers 
do have change. 

PROF. CONWAY: I would say "social 
and economic". 

THE CHAIRMAN: tuthink 22. 28.28 
accepted phrase. 

DEAN LEDERMAN: in jcurnentiuse, 


"social and economic" would be broader. 
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THE CHAIRMAN: May we do one more 
proposition and break for lunch? This next 
one is rather like a slogan from the last 
election: 

"The federal government must speak for 

"all Canadians". 

PROF. McWHINNEY: The next ones 
read like the Speech from the Throne, the 
explanations. 

PROF. MEISEL: Loam in full sympathy 
with that statement, but I wonder whether 
eriticism of)dt. Ils» whate wer want. I cannot 
think of: anything better, but obviously there are 
many occasions when the Federal Government does 
not speak for all Canadians. 

PROF. McWHINNEY: What do you want to 
do here? Dotwoulwant to cover the, foreign 
affairs power issue? 

THE CHAIRMAN: This is their problem. 
I know in this one) the Prime Minister: had the 
samey concern. He said he understood the 
objective, but he was not quite certain that the 
langage Wap Pieies 

PROF. McWHINNEY: Do you want this 
Svat BA? 

DRewFORSEY : atom certain purposes. the 
central government speaks for all Canadians. 


PROF. McWHINNEY: Butt not: fon,othens. 
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DReaFORSEY:: One of the main questions 
is for what purposes? For certain purposes it 


cannot speak for all Canadians. 


MR. GREATHED: We tried to explain 
this in the accompanying note. I think the 
explanation is there. Perhaps what we need 


tOn concentrate; on is. the wording, of the» proposition. 


PROF, MEISEL: "Within its sphere". 

MR. GREATHED: Yes,-that. is the: kind 
of thing. 

PROF. McWHINNEY: it; is elther: trues 


speaks for them, or else it takes a position on 
something, that you may want to take this out or 
not. Is this one place where you handle the 
foreign affairs power, for example? Leothas 


one of the things that came up during the summer? 


THE CHAIRMAN: I suppose it does by 
its very breadth. There is no» specific 
purpose. 
PROF .«. MEISEL: Surely what is intended 


is "within the sphere assigned to it by the 


constitution”. 
DEAN LEDERMAN: "On all federal subjects". 
PROF. McWHINNEY: What about the 


proposition = matters allocated to them,;the provinces 
speak forthemselves? Does this include the 
international level? 


MR. GREATHED: I don't think we were 
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thinking of particular category of subjects. 

I think it was a little more general statement 
which "was reflected In the kind of explanatory 
notes. 

PROF. CONWAY: I think if we work back 
from the explanatory notes to the statement, the 
explanatory notes make it perfectly clear, so 
i” Seis tO me, thau the provinces “must 
recognize the unique position and responsibilities 
of the Federal Government", which is something 
very much “ander discussion. 

DEAN LEDERMAN: ite tne foreian 
aiveairs’ power that this 1s getting at. 

PROF. BRADY: is at not’ désiraple Go 
be’ more explicit? 

PROF. McWHINNEY: OPP TOs bitter us 

PROr. “MEISEL is’ there anotner way to 
make it E€ven more general, to take out the word 
"must" and say "speaks for all Canadians" which 
means that you do not say 4t must speak for all 
Canadians, but when it does speak it does speak 
for all Canadians. 

MR. GREATHED: Mrs Posen reminds mé 
that part of our thinking here was a reflection 
Or wha Mr. RoObparts said in nis revruary Sth 
statement; partly to counter the suggestion that 
the government of Quebec speaks for all French- 


speaking Canadians. I think this was more in 
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our thinking. I am glad of that reminder, thank 
you, Gary. In fact, we went very carefully 
through Mr. Robarts' statement in some of our 
thinking about the basic premises that Ontario 

had set out in its earlier statements, in order 

to arrive at some --- 

PROF. McWHINNEY: Why don't you limit 
it then - it is a very important point for 
Ontario - and make it: ",..and no province has 
the right to claim to speak for persons resident 
in other provinces", 

MR. GREATHED: We were trying to avoid 
negative subjects,in this. 

DR. FORSEY: It seems to me what you 
ought to say is whatever matters you decide are 
within the jurisdiction of the central parliament 
and government, the central parliament and 
government speaks for all Canadians; all matters 
Within» the jurisdiction of) theeseverad,~provinees, 
each province speaks for all issues on that level, 
which is Mr. Robarts' point about Franco-—-Canadians 
surely, that the Government of Ontario speaks for 
all. Ontarians. 

PROF. McWHINNEY: LG«<is snot precise 
enough, because it also presumably leaves open 
the issue, by implication, that you are suggesting 
leaving an interpretation that the province 


speaks outside of the country for its citizens on 
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ME within its responsibility. 

DR. FORSEY: No, that wouldn't 
follow - simply within its jurisdiction, and the 
Jurisdiction is the jurisdiction which will be 
defined in the constitution presumably, as in 
Pract. at. 1am 

DEAN LEDERMAN: As it is explained 
by Mr. Greathead, the proposition on page 9 
becomes the same thing as the proposition on 
page 12, much the same. 

"Hach level of government must respect 

"the constitutional jurisdiction of 

"the other." 

MR. GREATHED: I think, as the 
Chairman has suggested, that towards the end we 
might come to the point where some of these can 
be brought together. 

PRORs BRADY: bithink ibhat abs imeny 
important. I think all these propositions 
will be looked at --- 

THE CHAIRMAN: In the whole. 

PROF. BRADY: In their relationships 
in the whole. 

THE CHAIRMAN: Yes. 

PROF. BRADY: Mr. Chairman, perhaps 
we’ -have, said, enough. on this to indicate, I think, 


it needs to be made more specific. We don't 
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want general statements, as it were, that are so 
gerral they are almost meaningless. he relevance 
of the statement is important in the proposition, 
I would think, and to make clear the relevance 
would be important in this particular proposition. 
DReweitORSEY : May I again raise a 
Siarlistic point. Surely we can dispense with 
the ghastly Ph.D. superfluous verbs: 
"The ten provinces taken together speak 
"for the same people as does the 


"federal government." 


"As the federal government". Who in the world 
talking English says: "John is taller than is 
William?" Nobody with any sense of the English 


language ever does that, but these infernally over- 
educated people will go on leaving these wretched 
things in, and it just bristles down the back of 
anybody that has any sense of the English language. 

THE CHAIRMAN: Having examined the book 

which my seven year old brings home from school, 
I am afraid they are taught that. 

DR EORS ve: I can show you the passage 
in Fowler's English Usage. It is a dreadful mess. 
It is one of those over-fussifications of the English 
language - "John is taller than is William" but who 
under tne sun ever says it? 

THE CHAIRMAN: Yes, I think there is the 


general problem here: between the precision point, 
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which is Vana at rane yeu Sryime’ as’ EC" put it, to 
establish some basis of mothernood. What we 

are trying to say here presumadly is not that the 
federal government is supreme in all matters, but 
that when all is said and done it is the government 
that represents all Canadians as no other government 
Ganado. 

PROF. * METSEL This is the thought 
running through my mind, and I may be wrong, but 
just speaking off the top of my head, I wonder if 
this should not be the idea to get across, that 
all Canadians are represented by the Federal 
Government in those areas in which the Federal 
Government has jurisdiction, and it might be put in 
that way. 

MR. GREATHED: Although the construction 
that the Federal Government represents, as the 
Chairman said, all governments as no other government 
can do, perhaps meets that point. 

DEAN LEDERMAN: Lf T+Amay* do” a nerripde 
thing and quote myself: 

"In any event it should be quite clear 

"that the federal government institutions 

"in Canada are not just a sort of 

"Canadian United Nations organization 

"(or united provinces organization) created 

"by the provinces and dependent for 


"continued existence on the collective 
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"suffrance of the provinces.” 
I think that is part of what you are Crylne Co Say. 
"Where federal subjects of power are 
"concerned provincial sub-division 
"boundaries simply disappear and the 
"federal government operates as a matter 
"OF “Original “constitubidnas "rigve’in. the 
"whole Canadian territory. 
"Likewise the provincial governments 
"operate concerning prodincial subjects 
"of power as a matter of original 
"constitutional right in their respective 
"subdivisions of the national territory. 
"In total operation this provides 
"a system of government for the whole 
"of the Canadian people and territory on 
alt ‘iée1 slat ive Srepecos heya” 
Prom. “SYMONS: Couldn't we simply put 
Ui2e-Lorward as our proposition, Mr. Chairman? 
PROF. MEISEL: I think that raises a 
number of different points. 
DEAN LEDERMAN: LP USOVOr “Co may -onee 
this: 
"In total operation provides a system of 
"government for the whole of the Canadian 
"people and territory on all legislative 
"subjects, a system that is vastly 


"Superior to anything possible by agreement 
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"between independent countries under 

"the present regime of international 

"law." 

I am leading into an attack on the 
associate state idea here. 

"Specifically, under the Canadian 

"federal constitution, where inter- 

"governmental co-operative measures 

"are desirable in provincial relations, 

"both federal and provincial Ministers 

"and legislatures are under the 

"Sajutary political pressures of the 

"need to respond to the wishes of the 

"electoral body of citizens in, the 

"same territory." 

They are speaking for the same people in 
the same territory but on their respective, subjects. 
That. is. enough of that quote, but it is.a very 
Veli point. 

PROF. BRADY: Veny valid. and of course 
it reinforces some former remarks and propositions 
on the nature of federalism which cannot be too 
emphatically brought out. That is what we are 
basically concerned with, is it. not, in .these 
propositions? 

THE CHAIRMAN: Well, this is a tough 
one, because it, is so simple in its appearance, 


and I think perhaps we could adapt or abbreviate 
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something from that passage, Bill. 

DEAN LEDERMAN: I don't know, I think 
it is the basic idea of federalism that is being 
dealt with in here. 

DR. COnobL: If you leave the thing as 
it stands, you are going’ to run''right”into,*I°am 
afraid, justified suspicion or objections from 
the Province of Quebec, for example. 

THE CHAIRMAN: According to the note 
which has just been handed me, there was the 
headline in today's Star which says: "Quebec 
rejects the one-Canada concept". 

PROF. McWHINNEY: Teyourjdid not 
specifically intend here to take a position on 
foreign affairs power, then I think the statement 
should in its precision cover what you did 
intend to cover; and if it was really directed 
towards the concept which Mr. Robarts has 
expressed publicly, and Daniel Johnston it seems 
to me accepted, that he speaks for all Ontarians 
(Mr. Robarts) including Franco-Ontarians, and 
Mr. Johnston mutatis mutandis for thosepeople in 
Quebec, that is what you should be aiming at. 

Maybe we could simply leave it with you 
and Ed, Mr. Chairman, to, .ncorporate. 

THE CHAIRMAN: Mutatis mutandis but 
apparently no'longer a fortiori (laughter). 


PROF. McWHINNEY: And sometimes sub 
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POSay. 

THE CHAIRMAN: I think we will have 
another shot, at this one, with the. benefit of 
this advice, and I will be having a session with 
the Prime Minister on Monday to go over this 
in terms so we can get this pinned down a bit. 

I think we might eat. 


Sanne meéting adjourned yat 1200° p.m, 


(Page 120 follows) 
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THE CHAIRMAN: Well, page 10 - I think 
vhe plot begins to thicken a bit. 

"Provinces in Canada should have 

"separately or severally a variety of 

"relationships with the federal 

"government." 

PROF. McWHINNEY: What did you want to say 
here: particular status if necessary but not necessarily 
particular status? 

THE CHAIRMAN: I think this emanated 
directly from the statement that the Government gave 
at the February conference in which it spoke about 
the different conditions that existed in different 
parts of the country; therefore, the appropriateness 
of differing treatment rather than a complete 
uniformity of relationships across the board between 
the Federal and the Provincial governments. 

DEAN LEDERMAN: Would the word "may" be 
better: "Provinces in Canada may have separately ..". 

DH. FORSEY:: It is pretty sweeping as it 
stands, and the explanation raises the same question. 
Por One) tuing, LU 28 Nol quite “true cto cay’ that the 
B.N.A. Act treats all provinces on an equal basis 
in the distribution of powers. It does not. 

There are a number of ways in which it does not. 

It might be better, I think, to mention 

that there is to some extent a special status for 


most of the provinces, and it is perhaps worth 
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examining whether in some circumstances this might 
not be extended. 

Then you have the statement on the next 
page in No. 4: 

"A variety of arrangements, through 

"such devices as delegation..." 

I would question that as something on which I would 
like to hear competent legal opinion. 

THE CHAIRMAN: Any of the lawyers wish 
to treat that point? 

PROF. McWHINNEY: Was it point 4 had the 
thrust of your comment, or Simply 42 solicitation —-— 

DR M@HORSEY': No, the point I am thinking 
Ott; does the Government of Ontario want to 
commit itself to delegation of powers anes, Sly s0', 
on what basis? 

My recollection is that a number of my 
friends of the legal profession, whom I respect, 
were rather dubious about the delegation section 
of the Fulton-Favreau formula. 

i wondered whether this would be taken 
as approval of that or something analagous, or 
whether it is intended to mean a general reciprocal 
power of delegation available to everybody at all 
times, or whether it is going to be limited or what. 

It seems to me to be a throw-in to 
approve such devices as delegation, as again leaving 
the door very wide open for considerable developments 


to come in. 
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PROF. McWHINNEY: I think Eugene is 
right in the general thrust of the point he is 
making. I noticed before the tendency its to fuse 
certain objectives in these propositions. 

If the thrust here is to Say that status 
as such is not repugnant, and due canon should, if 
need be, have a variety of constitutional arrangements 
within the constitutional System, which are certainly 
true of most federal systems anyway; then it should 

by what 

not really be complicated / would seem to be a 
special institutional system or a Special Anstitutional 
device such as delegation. 

It might be better really to delete the 
reference to "delegation". I. think, itsisenotnso 


much a.red.herring...but.dltAs an unnecessarily 


complicating point to the first point you are trying 


to make. 

DEAN LEDERMAN: I think that is about 
rignt., I am opposed to the Fulton-Favreau formula, 
part 2, on delegation. I think it is wrong. 


I think Mr. Trudeau opposes it and has for many years 
on the same ground, but that is legislative delegation, 
primary legislative delegation. If you are 
dealing at the administrative level with the main 
guidelines laid down in the proper Parliament, then it 
is another matter. In our administrative 
delegation we get all kinds of it built in all over 

the country, and it is pretty good. 


DR. FORSEY: It seems to me it should be 


a Me a - = : 


a - <a a HOM: pe 7 ny ee 


ae ian eee: sovns a ee 


2B bose cer 


yinieiies sts Ren. d2 
bivede ot nerd pea do suns 
s ed of meee Bivow \ betsokiqmos Pisions4 son 
Ienottwotdent Latoeqe B 1 medeye Lenottustvent fetoege 
| noltsgeleb es dove sotveb 

efit stsLob od gliset setted od gdatm 31 

oz jom at tf amtdd T ."nottsgaieb" of sone1stst 
yitrsessosang mg al ob dud eantited bet 6 doum 
ankyyd ets voy dikog Jatft ett of tntog anttsoliqmoo 


-osism of 

tuods et tsdd watdd T :VAMASGSI WAGGA «6 
, SLi? yssivst-nod Lu% sie ot bszoqqo me 1. » tdgtt 
-nttomw et t: Antdd I nottsgeLeb no ,.S ttsq 


s1sey yeam Tot asd Sas of esseqqo wsosbutT 1M Antds I 
nottsysish ovitsletgel et Isie tud ~brwory emse os mo 
ets yoy tH nottsgeleb evitsletgel yramiag 

atem ont dttw lovel evitewataimbs eds gs gatiseb 

tt aadd ,tmtemptins? saqotq edd at awob bial sentlebiug 
evisisiteinimbs avo al .tettem sedgons et 

asvo {is nt titud gt Ro abntxh Lis teg ew motésgefleb 
.boon vtterq af th bas 4yttnwoo ond 


ed biuoda tit sm oF amsea 31 :YESHOW .AG 


A235 


either less»specific or,more specific;,.it.falls 
between two stools. It might cover an enormous 
variety of forms of delegation, administrative, 
legislative. 

There is absolutely nothing to indicate 
any limitation upon it, and some qualifying phrase 
at least ought to be introduced. 

Also I can't help feeling that the 
"variety of relationships" business is again rather 
vague. You may remember the language when we 
had that conflab with the Ontario Deputy Minister, 
the one in which --- 

THE CHAIRMAN: Jiwas juste thinking offs it. 

DRio FORSEY« He brought up something 
he got from God knows where, about Prince Edward 
Island having special status, and I replied that 
Prince Edward Island was perhaps one of the few 
provinces that did)not) have special, status. Then 
he made a series of remarks about representation 
in the Senate being out of proportion with the 
population and section 51(a) and all this kind of 
thing. I said: "Yes. iputi this ts motiuamiat 
special status ordinarily means. special status 
surely means that the provincial government and 
Legislature either have powers that the other 
provincial governments and Legislatures do not have, 
or else objected to the restrictions which do not 


apply to the other governments and Legislatures." 


at ies : ay — 4 
: vr ‘a at oy bat j 
’ Gobet Sia al ete. 4 iy 
1B Tevo. cigior Fi - 
adil oe a 


ror _ a. 


siaolbnt od amiddon et 

sesnity gulvitienp emod Bes yet aod rioita3 ba 
deoubottnt 9d oF wyed sated mg ns 

eit ted? satlest qled o'nso PE waten - 

nedje1 ates cl apenteud "egttenotisier snes - 
ew nedw sxavantel eft tsdmemet yest voY — Te 

isselolM vysvqel otesdn® erie dvitw deftned ted? ban ia 

~a= Hotdw inf eno edt 


.3f to prtnntad teh esw T :MAMAIAHD BHT 


Pe 


snirvemoes qu tdinyoid si (-¥YSGAOW . AC 
brawbd soniand dvods ,etedw awons bod mort tog on of : _ 
tedt bebloer I tas yeuieste’ Letoeges gatved basfel 
wet od to ano aqucdsed eaw bnalel biswba soniad 
nent .cuvate Istosqe sved Jon bib tadd éedndvase 
notvetnteestgs1 jvod& adtntecnet To Boltee & ebsm sf 
eit déitw aottsoqo tg Io gue ghsesrsnaee edd nt’ 


"*o bata athe Lis bas (es) fe nokiose bas notysiugo ' 


tecw gon ef etdd stud ,es¥” ibhse DT —.intd” a 
evtate Lstosqd -ansam yif@entbto evtsts Latosqe 


bas tromitevoyg I[stontverd sav tedd ensem yfene 
qerigo oft tad? atsewoq svad nedgte swisl : 
,evec tom ob estuselainad bre edneanrisvo”g — 
ton ob noldw amotsotisest sav of f 


" sewdsletaed bas edoommioves Teds 
aye > oe | ih Oe ‘" es 


124 


This kind of thing seems to me terrifically 
vague. It might well allow for an enormous 
transfer of power one way or the other, from the 
centre to the province or vice versa, or it might 
be something quite piffling. It might mean 
constitutional arrangements, it might mean merely 
financial arrangements, and people seem to muddle 
up these sometimes, the business of varying 
subsidies to different provinces with the idea of 
a different constitutional or special constitutional 
status for a particular province. 

I think the whole business of special 
arrangements need to be terribly carefully guarded 
so that you do not go and commit yourself to a general 
principle from which other people quite logically 
draw conclusions which you do not have in your mind 
at all in the first place. 

PROF. McWHINNEY: Why don't you take 
the delegation thing out? It really belongs in 
the section on the constitutional machinery 
arrangements, including amending power and all 
these other things. 

For example, if you really want to achieve 
or expressly to meet the principle of particular 
status, you can achieve it directly by a new 
constitution or in other ways. If the main 
thrust is this, I do not think you should complicate 
it by a discussion of particular institutional means 


of achieving it; particularly where the one that 
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you cite happens to be, rightly or wrongly, as 
controversial as the delegation issue has become 
since the Fulton-Favreau formula and since the 
rather unsatisfactory Supreme Court decision on 
the same thing. 

PROP. BRADY: I would agree that we 
drop that clause "through such devices as 
delegation", although I think the general statement 
here is a very desirable statement to have, that 
a variety of arrangements may exist within the 
federal system. However you phrase it, the 
idea of different arrangements between the provinces 
and the Federal Government is surely a very valid 
one, and it actually conforms with our federal 
experience in Canada in the beginning,:and is likely 
after all to be of significance in the Canadian 
federal system in the future hardly less than in the 
past. pol can’ seexwa real point dnwistatingr it, 
although delegation is a controversial one. 

I might say that Ontario was never 
enthusiastic about delegation. It was introduced 
to the Fulton-Favreau formula very much to satisfy 


some of the smaller provinces, especially the 


Maritimes and some of the western ones. Nova Scotia 
was most emphatic in requesting it. Manitoba 
was very much for it. Saskatchewan was for it. 


Ontario went along, you might say, with it because 
there seemed to be such a strong opinion in these 


other provinces that it was desirable. 


hd 
aes 


ars rr. 


mo MOtatseb dxy0d PO IR 

Tr as deiadain 

ew tsi? ests biwow I» ..¥CARa. HORE, oy: rhag Fy. 

es esoiveb dove dguotdde” eauslo Stade oe fa 
Snemstste inverter odd antdt 1 dguodtis ,"nottszeteb — o 


jens, evsd of dpemetstea eldgtiash yrev £8 ek stern 7 a, | 
mY 


acid ninttw telxe yam adnemegreatis to ysJetisv 8 6, 


sit .,3dl sastdg goy Tevewol ine teen: Lanehe®- - 
csontvesc sd3 neswied adnemegnsiie tnetetttb to sebt 
bifey vritev # ¥letve et SremATsSVvOD Ienrabe odd bas . ar 
[sisis? suo dttw easxotnoo vliavtos If bas. , eno a 


viaxtil et base ,getomtged etd ob shensd mh soneineqxe 
neatbece) sad ot songoltingize to ed of [ia t9t%6 

add mt sadd eeol yibtsd esugu?d sdt ah meteve [sa1sp92 
,ti gatvesde at gobog Leet & esa So I og ~Jeaaq 
.enco [aetersvorjynes # af noltsasfob dguodils 

"oven esw obystnO dat yee tdatm I 

besiibortat aaw si jottageleb tuods oljesteudine 
vieltee ot coum yusv slumtol vesavet-nodiul ond od, 

eg ylietosees ,eeontveta teLisme siz? To smos 

aiioo® avon .2900 fMtetsew sid to emog bans eemtdiash. 
edovinsk -th golteeupet mt otsedaqme seom 
.th aot esw mewedotdadasa .tf tot doum yrev | 
sauaced ti ditiw «Se Idaim uoy esmoLs Inew. 0: . aonb 
caent at notnigo anoise & dove od of bap ° tt 

: - 
-oldeikeob asw tt todd 1m 


a) 


— 


wo 
5 | 
 ¥ 


126 


DR. FORSEY: I cannot help feeling that 
the end of the statement there in 2 needs 
qualification, and I cannot help feeling also that 
you might need a little more safeguard than the 
final point of NO. 4. 

"A clear delineation of the nature and 

"extent of these arrangements should be 

"established to ensure the maintenance 

"of a federated national entity." 

I would like to make clear, if you are going to 
talk about special status, the explanation of 
Special status, which already most provinces enjoy, 
is to give some idea of the limits; because it 
seems to me that if you go very far in the way 

of the transfer of legislative jurisdiction from 
the central parliament to the provincial Legislature, 
or more especially to one provincial Legislature, 
it 1s probable what would happen in a good many 
matters, you are going to endanger the maintenance, 
as you say here, of a federated national entity. 

I think it should be a little more gently 
stated here. I have little patience with people 
who say you cannot have any arrangement for one 
province that is not the same as for all the others. 
On the other hand, I am desperately afraid of people 
who say: "Well, the statutes in Alberta have a 
slightly different version of the religious rights 
and education guarantee from Section 93 and this 


hasn't brought the house down, So why shouldn't 
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we transfer the power to regulate banks to the 
provinces? After all, it won't amount to 
anything and it is an extension of the same 
principle" , 

I would be inclined to put in some 
safeguarding clause there a little bit more 
emphatic than "the maintenance of a federated 
national entity". 

MR. OPERRY* What about a more guarded 
statement, perhaps that the relationship cf ald 
provinces with the Federal Government need not be 
uniform? 

DR. ‘FORSEY : Yes. 

MROSPERRY? That is not making a very 
Sweeping positive declaration, but it does 
recognize that there will be variations. 

DR. -RORSEY *¢ I think it would be 
useful also to make some reference to the fact that 
there are differences now. For instance, in 
fact under Section 93 (it is pretty much a dead 
letter in certain ways) under Section 93 the position 
of Ontario and Quebec is not precisely the same, 

I think I am safe in saying. Manitoba is given 

a different system in regard to this, Slightly 
different; Saskatchewan and Alberta slightly different 
again; Newfoundland under a very special regime in 
this respect; and the other provinces come under 

the general provisions of 93, but have applied to 


them in a way they tend to apply to Ontario and 
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Quebec. Then you have the special process 
allowing New Brunswick to continue to levy the 
export duty on timber existing under title 15 or 
Something of the Consolidated Statutes of New 
Brunswick, pre-Confederation. 

Then, of course, you have the fact that 
Quebec is presently the only officially bilingual 
Bprovineoe. thats ds restricted in its re- 
distribution of seats in the Legislative Assembly 
by special provision. 

You have variations in constitutional 
matters among the provinces, and this is something, 
therefore, that cannot be regarded as a complete 
novelty or vastly revolutionary. On the 
other hand, it does not follow that because a 
pinch of salt is already in that you can dump a 
half pint of it on your lunch and everything will 
be all right; 

DEAN LEDERMAN: Historically the big 
example is the Dominion Government's retention of 
the ownership of all the natural resources in 
Manitoba, Saskatchewan and Alberta, to control the 
Dominion land settlement and immigration policy, 
which they had until 1930, and the vestige of it 
left now they returned, they handed over natural 
resources to the western provinces, the ownership 
of the land. They reserved not only the 
ownership but legislative powers, complete legislative 


powers to the Federal Government over the national 
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parks in those three western provinces. That: is 
why Alberta, in relation to Banff National Park; is 
in a completely different position. Legislative 
power of the Federal Government over Banff National 
Park and other parks in the western provinces is 
reserved in the British North America Act 1930. 

It is in the appendix but it is there. When you 
talk about a national park in Prince Edward Island, 
you are not talking about the same animal as a 


national park in Alberta. 


DRG FORSEY’S I never knew that. LG is 
fascinating. 

PROF FOX: Any differernte in mineral 
rights? 

DEAN LEDERMAN: The Federal Crown until 


1930 owned all Crown lands completely, mineral rights 
end. ai i. 

PROFenFOX: I was thinking after that. 

DEAN LEDERMAN: No, mineral rights are 
still completely owned by the Federal Crown. 

PROF: FOXs All over? 

DEAN LEDERMAN: In the national parks. 

PROPee FOX s I mean in the prairie 
provinces. 

DEAN LEDERMAN: No, ownership includes 
the surface and the mineral; it was all handed back 
in Crown land, which the Federal Crown has opened 


to private investment. 
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THE CHAIRMAN: I think we have that 
one, and I think the sense of it is, as Mr. Perry 
Suggested, that the relationship of the provinces 
with the Federal Government need not be uniform - 
something in that sentiment - plus the amendments 


in the explanation. 


MR. GREATHED: Sounds less vulgar than 
ours. 

DEAN LEDERMAN: I would be inclined to 
say: "Need not be uniform in all respects". 

PROP’... BRADY: Would there be any 


advantage in indicating somewhere here that this has 
been the situation or a marked feature? 

THE CHAIRMAN: We might have another 
thing to that effect. 

PROF. McWHINNEY: And add that not only 
Canadian but it is commonplace to comparative 
federal experience. 

THE CHAIRMAN: All right, we will leave 
that. Page 12: 

"Bach level of government must respect 

"constitutional jurisdiction of the other." 
This is what was lifted from one of the explanatory 
notes in an earlier proposition. Does this 
presuppose, do you think, the elimination of all 
gray areas? Musty mustn't it? 

DEAN LEDERMAN: Iftelt edoes jritchs 


reaching for the moon. 
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DR. FORSEY: I am afraid you cannot 
get rid of gray areas entirely, but you attempt 
to get rid of them as far as you can. 

PROF. McWHINNEY: It is an attempt to 
reflect in layman's language the well-known legal 
principle of federal primity. It is very 
sensible and very rational. 

THE CHAIRMAN: It is probably apt to 
Say that the old gray areas ain't what they used 
to be. (Laughter). 

PROP 2 OX : Mr. Chairman, I don't know 
Whether this question was:raised this morning (I am 
sorry I could not be here) but the use of the word 
"level" in this context bothers me a bit. Has 
this been discussed? 

THE CHAIRMAN: No. 

PROM. 4POR: I know the earlier phrase 
is "senior and junior governments" and "level" 
implies a hierarchy of power. The way it seems 
to me, the abstract goals of federalism imply there 
is no -hyerarchy in power. If I am wrong, 
please correct me, but I do not think we ought to 
perpetuate a myth if it does not exist. 

PROF. MEISEL: Is there not a proposition 
somewhere which explicitly states that the Federal 
Government has primacy? 

PROF. McWHINNEY: No, only in its own 
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DR. FORSEY: There is hyerarchy in 
the constitution as it stands. It was intended 
to be a very strong one. 

PROF. McWHINNEY: What is the word 


you would suggest? 


THE CHAIRMAN: "Rach government". 
PROF... FOX: Either "sphere" or "sector". 
PROF. McWHINNEY: "Each sphere of 


government" may do it. 

DEAN LEDERMAN: "Central and provincial 
governments must respect the constitutional 
Jurisdiction of each other". 

PROF. McWHINNEY: That would do it: 
"Each partner to the central System must respect 
the constitutional jurisdiction of every other 
member" or "each other member as far ag respecting 
the constitutional jurisdiction of every other 
member", 

DR eFORSEY: Why not just say what 
Dean Lederman said was exactly what you mean? 

I dislike the word "level", It is one of the 
miserable words ridden to death, - a little less 
than it was a few years ago, thank heavens, like 
“tae terms of" 

MR .« RERRY: We can just take out the 
words "level of" and it would still be an accurate 
sentence. 

DR... .RORSEY: Why not? "Each government 


must respect the constitutional jurisdiction of 
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the other". 

PROF. McWHINNEY: "The others", 

DE FORSEY: You could shorten No. 1, 
the third line, and say: "Fach has its own 


responsibilities" instead of tediously repeating 
"level of government". 

PROF MEISEL: So that it does not focus 
on the relations between the two tiers. 

PROF 2 FOX: I don't think "sphere". 

I think the word, as I recall, was the one appearing 
here in the next line "jurisdiction" which would 
seem to be sufficiently vague to cover it, but you 
may want more than one word. 

DR’. "FORSEY: "Hach jurisdiction has 
its own responsibilities"? 

PROF. FOX: res’ 

DR.” FORSEY : Why not? Then you have to 
take out "legitimately act within its own assigned 
JurileaurceuLons . 

PROD. MELSEL: Couldn't we just say: 
"Federal - Central and Provincial governments must 
respece *.5* ? 

DEAN LEDERMAN: "Federal and Provincial 
must respect the powers and responsibilities of the 
otners”. It is what we mean by "jurisdiction" 
in this context. 

PROF. MEISEL: Am I being particularly 
dmtuse in questioning the use of the word "most" 


in the first line of section 1? 
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THE CHAIRMAN: You mean, what happens 
to the others? 

PROF. MEISEL: Yes. 

DEAN LEDERMAN: Some can be withheld 
under =the “Bil? 6rToRients) 

PROF. MEISEL: Then they are not part 
of the government, are they? 

DR. PORSEY Was that to allow for 


concurrent powers? 


PROF. MEISEL: But they are still 
distributed. 
DR FORSEY's Incidentally, if you have 


concurrent powers it is going to be absolutely 
essential - it means you do get a heirarchy. bi 
you have a concurrent power like 94(a) the province 
is superior; if you have a concurrent power with 
section 95, the Dominion is. superior. This idea 
of "they are all boys together" will not bolster 
your concurrent powers - unless you are going to 
abolish concurrent powers, if that is what you are 
going to do, but most of it here says you are 
allowing for the two. Then, of course, you are 
still distributing it in some way ‘or other. 

THE CHAIRMAN: What does the proposition 
come out to read now roughly? 

MR. POSEN: Well, one suggested 

ana Provincial. 3.5" 


"Federal 4 another one was "Governments must respect 


the powers and responsibilities - jurisdictions and 
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responsibilities", 

PROF. McWHINNEY: Either, will.do. .It 
is just an issue of which sounds more elegant. 

DEAN LEDERMAN: What about an offer by 
the Federal Government of conditional grants, to 
pay you A. dollarpsysdfien. Is this disrespect 
to the jurisdiction of the other, in housing, for 
instance? 

FROW soy You can respect your wife 
and still give her an allowance. 

DE eid ioe is Do you respect her? 

DEAN LEDERMAN: I am not going to commit 
myself on matrimonial arrangements that don't exist. 

PROF ..FOXs The experience with the 
B and B Commission was that the psychology of 
marital relations is not a good one to the federal 
system. 

DEAN LEDERMAN: You know what Mr. Johnson 
said. It is not that Quebec wants divorce: they 
just wanted a marriage contract. 

PROF..4 FOX: It is assumed by him possibly 
it could be with somebody else. 

THE CHAIRMAN: Are there any other items? 

DR.» FORSEY« What is meant by the 
statement that "judicial interpretation has often 
been disputed". 1m, No.2. 

"In recent years, formal constitutional 

"amendment to the B.N.A. Act has been 


"diffieult to, attain, and dudicial 
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"interpretation has often been disputed." 
Is this just off-shore mineral rights? 

PROF. McWHINNEY: You mean judicial 
interpretation has been criticized? 

MR. GREATHED: Yes, this example of 
B.C. off-shore minerals. 

PROF. McWHINNEY: Perhaps you should 
State that more precisely then. 

DR. WORSEY : How often actually have 
judicial interpretations been renecveda in tre 
fashion in which various provitices’, I understand, 
said they would reject any decision in the’ of f= 
shore minerals case? I should have thought 
very seldom. Of course, you will get criticism - 
whoever loses a case is apt to be Very Crivulcar Of 
the verdict of the court - but how often has a 
judicial interpretation been disputed in the sense, 
as I take this to have, of being rejected? 

PROF. McWHINNEY: I understood Mr. 
Greathed was using 'eriticize" 

DR: FORSEY: Is there any ourt decision 
that is not criticized? 

PROF. McWHINNEY: I suppose. Certainly 
the Privy Council, Viscount Haldane,as you know, 
devoted a great deal of time to criticism in strong 
terms. 

DR. FORSEY: "OrivictYsm’ “1s noe the 


right term. He never said "this is not valida". 
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PROF. McWHINNEY: Bora Laskin for that 
matter. 

DEAN LEDERMAN: That is right. What 
is new about the off-shore mineral reference is, 
however, that the Premier of British Columbia and 
the Premier of Quebec have questioned the power of 
the court to say anything about it. 

DR .oFORSEY): How often has this happened? 

PROF. BO Xe: What about the Labrador 
boundary? Wasn't that Brivy Council decision? 

PROF. McWHINNEY: Yes mbut that. theloniy 
being attacked by the intelligentsia. 

DEAN LEDERMAN: At the time Newfoundland 
was not in the federation. 

DR. FPORSEYa Even so, you have only got 
in effect three cases where you can say this - 
really two: the off-shore mineral case, where two 
provinces objected and said they would not accept 
the thing, and the Newfoundland boundary case where 
there have been so far vain protests. 

DEAN LEDERMAN: Ex post: facto. 

DRuse FORSEYS Very ‘exrpost acto. a. don't 
think there was much fuss about it at the time. 

PROF. McWHINNEY: I think in a way 
perhaps criticism is of the subject in relation to 
the predicate; for what you are arguing for, your 
next sentencéhds ecidrdomti thinkieriticasm of 


udicial interpretation or even "dispute" helps it 
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out: ".., Subtle, indirect method of jurisdictional 
change ...7% 

THE CHAIRMAN: Well, really the sense 
of the thing is that, for whatever reasons, the real 
point is that we have come upon a variety of new 
kinds of ventures - shared cost programmes and what 
have you; and whatever the origin, which is 
probably as much political as judicial, the point 
remains that this should be questioned in the light 
of respecting constitutional jurisdiction. 

DRyveFORSEY: If you mean that judicial 
interpretation has often produced results which were 
widely regarded as unsatisfactory, and as a result 
you had the central government stepping in with a 
Shared cost programme that, I think, would be a 
perfectly valid sort of statement to make; but 
nobody has said "this is not the law", nobody 
disputed -- perhaps I am not using "disputed" in 
the dictionary sense. 

THE CHAIRMAN: Noy» Inthink this: ise valid. 

PROF. McWHINNEY: Judicial interpretation 
ig held to be stultifying by various governments. 
I suppose that would make it palatable. 

DR. FORSEY: Or "unsatisfactory". 

THE CHAIRMAN: We have that sense. Now, 
the point in this one, if we can go on to 14: 

"The federal and provincial governments 

"in Canada must have sufficient sources 


"of revenue to enable them to discharge 
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"their constitutional responsibilities." 

MR. PERRY: Hear! Hear! 

DR. FORSEY: I don't like the crack about 
the failure of the defects of the British North 
Ameri¢a*Actoih N64i224 The real trouble is that 
the British North America Act provided ample sources 
of revenue. The provinces in discharge of their 
responsibilities, two things have happened since. 
One is that certain undoubtedly exclusive respon- 
sibilities in the provinces have become vastly 
more expensive, notably highways and education; 
in the second place that the Judicial Committee of 
the Privy Council has so expanded the original 
Jurisdictions of the provinces beyond what they 
were intended to have that they found themselves 
saddled with grievous burdens which we thought 
could never be expanded. The responsibilities 
have been expanded without revenues being 
adequately expanded to meet them. 

There are two ways to meet them: to take 
another look at the division of responsibilities, 
or take another look at the division of the 
revenues. You™ean in faet® do both. 

This constant suggestion you get from the 
rising generation that the Fathers of Confederation 
didn't know anything, and they were stupid or 
ignorant, becomes a little wearying. I am not 
Old enourh to remember the Fathers of Confederation 


except Joeyof course, and I should not recall him 
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having any superlative wisdom, but I don't think 
they were such fools as they were made out to be. 

MR. GREATHED: I don't think the remark 
is directed at the B.N.A. Act. I think the 
remark is more related to a defect in the system 
which has not permitted this. 

DR: aFORSEY: But look what you have 
written here. You people don't seem to have 
any sense of the meaning of words or of the context 
in which they appear. 

"One of the most serious defects in the 

"Canadian federal system has been its 

"failure to provide sources of revenue 

"to the provinces under the B.N.A.Act ..." 
There is the "B.N.A.Act" sticking up like a sore 
thumb. It is no use telling me you are not 
talking of. Ghe,B.N cA AGE, If you are not 
thinking of the B.N.A. Act, then you are not thinking 
of anything at all. What do you put it in there 
for if that is not what you are seeking, to make 
this, point? Over’ and over again in these 
documents I find a deplorable imprecision. 

PROF. BRADY: surely this first sentence 
is stating in plain truths. It may not be as 
admirably worded as it might be, but isn't the case 
that the Canadian federal system after all fails in 
this matter of distribution of revenue? 


PROF. McWHINNEY: Whether it does or not, 
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is it not the position that the Premier has taken 


publicly and politically too? 


Mite P ERR Ye: It is a "motherhood" clause 
ethnic Why don't we come to the next one. 

THE CHAIRMAN: The proposition is really 
a good "motherhood" proposition. I think the 


Support could be tightened up, 

Mita: PRR Vs If you want to examine the 
proposition, this would get into the awful 
implication that no provincial government need ever 
borrow money any way for the rest of time. BLA GrVst 
think you really mean that. 

DEAN LEDERMAN: "Sufficient sources 
of revenue", this is probably what you are getting 
at. 

MR. PERRY: They can meet every cent of 
their expenditure from revenues and not borrow any. 

I don't think you mean that. 

PROF. McWHINNEY: Mr. Robarts has made 
that point so strongly in his speeches, I think it 
is one of the données, and I would not attenuate it. 
Would it carry greater persuasion and exactness if 
we said: 

"Federal-provincial tax-sharing arrangements 

"must be adequate to permit effective 

"discharge of the respective constitutional 

"responsibilities"? 


DEAN LEDERMAN: That would be much better, 
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because this implies two taxing authorities, each 
operating by itself, and I think that is a dream. 

PROF. McWHINNEY: Mi. Robarts' speech 
of October last year had some beautiful phrases on 
this;* which*T* think’ you"wrote? "Tan 

DEAN LEDERMAN: There must always be 
transfer payments, mustn't there? Do you admit 
that there must always be transfer payments from the 
central government to the provinces for some purpose 
or other, even just /ror‘equalfzing ,“whtch fs in the 
last point here; and then the Federal Government has 
to have more taxing power than its strict 
responsibilities call for and they are in the act 
from the beginning. The serant of federal 
revenues, or part of the harvest of federal revenues 
to the provinces, is in the original terms of the 
Act by way of transfer payments but more sophisticated 
arrangements. | 

MRSOFURRY : There have been several 
Royal Commission reports on this subject, and I do 
not think we are going to get very much further than 
this’ -In “atpageand a half. 

THE CHAIRMAN: Ald Srticht . 

"Canada should be a bilingual, multi- 

"cultural state." 

Are you leaving, Bill, because I want to 
do the Bill of Rights thing before you get away. 


You have to leave at three? 
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DEAN LEDERMAN: I have to leave in about 
fifteen minutes, Mr. Chairman. 

THE CHAIRMAN: With the permission of 
the Committee, I would like to deal with Bill of 
Rights matters before Dean Lederman leaves. That 
would take us to -- 

MR. POSEN: Page 22 in the same group. 

THE CHAIRMAN: Page 22 headed "Addendum". 

"Fundamental Rights 

"The fundamental rights of 

"Canadians should be clearly expressed and 

"rpuaranteed by positive legislative 

"enactment". 

I might mention that this resolution was, am I 


correct in saying, prepared by the Attorney General's 


department? 
MR. GREATHED: whatyisteorbrect.. 
PROF. McWHINNEY: Then the Attorney 


General has changed his own position on this, am 
L correct] 

THE CHAIRMAN: I said it was prepared 
by his department. 

PROF. McWHINNEY: Oh Well, has 
Mr. Robarts endorsed this, or is it still open? 

THE CHAIRMAN: What do you think this 
means, Ted? 

PROF. McWHINNEY: I assume that it means 


something approaching Mr. Trudeau's proposal for a 
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federal Bill of Rights, entrenched Bill of Rights. 
It may be it does not. 

THE CHAIRMAN: Because I distinctly 
thought of it as Statutory. 

PROF. McWHINNEY: It leaves that open. 

I had better read the Supporting material. 

Mr. Wishart, as you know, certainly had 
expressed really the Dicey English view, which is 
the antonym of the Trudeau proposals. This 
presumably is in between. 

DR GORSEY : It is a wonderfully 
dexterously drafted thing; enables the government 
to say it has taken up any position it feels like 
taking up. 

Incidentally, there is a misprint in line 4: 
", . . expressed and guaranteed by positive legislative 
enactment" would seem an ordinary statute. 
"Guaranteed" seems to mean something more than in 2: 

"Any restatement of these rights must 

"meet the requirements of our federal 

"system of government in a manner 

"consistent with the spirit of Canadian 

"law and custom." 

PROF. McWHINNEY: Look at the next one. 

DR. FORSEY: Then it ,adds: 

"Entrenchment is not necessarily contrary 

‘to ,this spirit. 


So where are you? It is like the 39 articles of 
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predestination. "Predestination is a damnable 
doctrine, enjoined so by Holy Scripture," or words 
to that effect. 

"These rights should be expressed in a 

"form which will reflect their development 

"in our laws over the years." 
Meaning what? After that comes: 

a any new expression of them must 

"be applied so as not to diminish any 

"existing right recognized by law or 

"usage." 
That is all right, but what does the first part mean? 
Does it mean entrenchment; does it mean non- 
entrenchment; what does it mean? I don't know. 

PROF. McWHINNEY: The province “odk “the 
position, as I remember it, did it not, that Chief 
Justice McRuer was studying this matter in a 
comprehensive fashion, and you did not want to take 
an a priori position until his report is ready, 
particularly Volume 2 which is still to come. 

Perhaps it would be more consistent with 
this position, if you want to entertain it,until the 
McRuer -report ‘comes’ out-j'af You’ satd: "The 
fundamental rights of Canadians should be clearly 
expressed and guaranteed" and cut out the "positive 
legislative enactment" part. 

It is possible Chief Justice McRuer may 


recommend the British system of no constitutional 
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Special guarantees, but a host of supporting 
institutional arrangements, institutional offices, 
ombudsmen, administrativeprocedure codes and the like. 
DEAN LEDERMAN: Sadereadiitgniiteds 
essentially the position the Government took in 


February, the Ontario Government took in February 


at Ottawa. 

PROF. McWHINNEY: Are you sure? 

DEAN LEDERMAN: But the question ought 
to be kept open. You remember the pressure there 


was to put the Charter of Human Rights through first 
and then go to other things. Ontario's position, 
as I understood it, was this is a very complex 
business. There is an antithesis here between the 
continental and English ways of doing it, if you like, 
to which one ought to pay attention, and attention 
had gone to the English common law tradition about 
these things, that you had to leave it to ordinary 
statute and judicial precedent. 

I do not see anything very different here. 
The question of whether there was to be entrenchment 
or not was left open and was listed later as one of 
the things that was going to be looked at along with 
everything) else: 

Entrenchment means that you can only get 
legislation changed by the constitution-amending 
process. Nobody at that conference was prepared 


to say what the constitution-amending process was 
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or was going to be. Mr. Manning certainly 
pinned everyone to the table on that one. 

Also reform of the Supreme Court was 
being talked about. If you specially entrench, 
you enhance the power of the Court. Are you 
going to enhance it before you discuss how you 
are going to change it, the power before you 
discuss how you are going to change it? That 
was the Ontario position, as I understand it, that 
the options were open. 

Now they are still saying the options are 
open, with perhaps a little more sympathy than there 
was given Mr. Wishart's statement for the possibility 
of entrenchment emerging as the Ontario position, 

PROF. McWHINNEY: Why not leave it open 
still and make it "clearly expressed and guaranteed 
ineffective ways", something like that. 

DEAN LEDERMAN : Mr. Davis has just 
finished putting through the Legislature in statutory 
form, and it is in the papers that have been sent 
to us; Mr. Davis has just been after this sort of 
thing *inetherfleld of teducation; rights of Franco- 
Ontarians. It is now in statutory form. Perhaps 
if we sort out the Supreme Court and the amending 
process we can go on beyond statutory form, but 
to have gone that far now is pretty good. A 
statute of Parliament does always add a lot of prestige 


in my inind, a lot of validity and a lot of effectiveness, 
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I do not think this is fundamentally 
different from the position the Government took in 
February, keeping the options open av this point. 
Was this because these other things are still 
unsettled? 

THE CHAIRMAN: Well, in the second 
bunch of propositions which went out to you late 
in August, this is all carried forward in two 
propositions under "fundamental rights" about two- 
thirds of the way through. 

This second group of propositions moved 
forward from the general objectives into certain 
particular areas, but it seems to me there is a 
substantive development there. 

Would you like to explain the trend of 
thought? I think we should look at all of these 
together. 

MR. GREATHED: By all means. I think 
what we were faced with in the second set of 
propositions at a number of points, and one of them 
in particular, was to get off the generalities into 
some more specific subjects, and particularly to 
see the problems that one gets into in writing on 
more, specific. subjects 

Secondly, I think, given the kind of agenda 
that we are going to be faced with next week in 
which some focus will be on the question of 


fundamental rights, the objects of 
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the review, object of the whole exercise, we thought 
it might be helpful if we carried these comments 
forward a bit. 

Finally I would just nention that there 
was some thought that we might enlarge the scope 
of the propcsitions which to date have been presented 


by Ontario. 


So those were the factors in mind when 


we were making up this second set of propositions 


which is now in front of you in a considerably 


amended form. 


DR. FORSEY: We seem to have three sets. 
We have the ones that were dated July 12th, which 
seem to have come by pack train or dog sled or 
something or other; then we have this addendum which 
we got dated July 25th; and the third one which came, 
I’ now discover; to us just before Labour Day. 

I have become somewhat mystified by this 
hierarchy of documents. Iam a little surprised 
also that we have spent so much time this morning 
going over these "Battle of the Boyne" productions 
which apparently were revised later just shortly 
before Labour Day. I would feel we might have 
saved some time. Had I noticed the’ date and 


time and realized these last things had come along 


so much later and presumably modified, I should 


have suggested this morning that we get on with the 


final product rather than --- 
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THE CHAIRMAN: These last things are 
Still in an internal, so far as I am concerned, 


stage. These ones we have been doing up to 


now are the general objectives on matters with 


the exception of that last addendum, which we 


in 
are involved in discussing /Athe federal drafting 


committee. 

So that the immediacy of these others is 
perhaps not as great, but because of the relationship 
here I would like to anticipate the thing a bit. 

PROF. McWHINNEY: Later I am going to 
ask Eugene the precise connotation of the Battle 
of the Boyne. 

DR. FORSEY: léth July, my dear man. 
Ask Alec. He (tsyvalyIpish ji schcam tony ‘partly: 

PROF. McWHINNEY: Thank you. It was 
Worrying me for a few minutes. 

The second group of propositions really 
solved this issue very decisively as far as human 
rights are concerned, didn't they? There is no 


caution here. 


THE CHAIRMAN: On entrenchment? I 
would have thought so. 
MR. GREATHED: As the Chairman, I think, 


pointed out, this is still being discussed internally. 
DEAN LEDERMAN: There is one here saying: 
"The written constitution of Canada 


"should contain safeguards for the 
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"fundamental political and personal 

"rights upon which our system of 

"representative parliamentary democracy 

"depends." 

And the other one: 

"A constitutional assertion of fundamental 

"rights should include protection for 

"any existing rights not explicitly 

"enumerated." 

I am quite happy with the proposition that 
the written constitution of Canada should contain 
safeguards for the fundamental political and personal 
rights upon which our system of representative 
parliamentary democracy depends. I took that 
position at the Canadian Bar Association before the 
plenary session a year ago, so I am not going to 
demur on that proposition. Te amo not sureGds= is 
the policy of the government. 

PROF. McWHINNEY: Yes4"%the® thing* that 
would leave the options open would be to delete the 
word "written": "The constitution of Canada should 


! 
e . 


contain safeguards 


THE CHAIRMAN: That is what was bothering 
me. 

DR. FORSEY: Where is the word "written"? 

MR. GREATHED: Second word in the 
proposition. 


DR. FORSEY: Which proposition is this? 
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PROF. McWHINNEY: It is in the second 
group of proposals. 

DR. FORSEY: We have one on which I 
sent mine in with my comments, and I haven't got it, 
but Prof. Symons has one which just says --- 

MR. POSEN: The set that was sent out 
near Labour Day that was sent back with comments 
have been revised, and the ones we handed this 
morning are revised versions. 

DREw FORSEY + I am lost even worse than 
I thought. 

DEAN LEDERMAN: Perhaps the word 
"written" should come out if you want to keep your 
options open; but, mind you, this proposition is 
pretty close to calling for some special entrenchment. 

PROF. McWHINNEY: For. example,..Mr.. 
McRuer, when I was giving evidence to him, I don't 
know what your own experience was, Bill, that among 
the things he was tossing around in his questioning 
was recommending very dramatic changes in civil 
service and other functioning which he thought would 
achieve a great deal more human rights without 
perhaps ;yhaving a Bill of Rights and things. I won't 
say that is his final position, but he was tossing 
it about. He may not, for example, recommend 
for Ontario an entrenched Bill of Rights; he may not 
recommend judicial review. 


DR. FORSEY: If you are reading your 
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explanation, I don't really see that taking out the 
word "written" advances youronéerjotuor titties 

PROF. McWHINNEY: You would have to 
Strike paragraph 2 if you take out "written". 

DR. FORSEY: Yes. 

DEAN LEDERMAN: If you want to keep the 
options open, as the statement of the Attorney 
General's department does, you have to take out 
"written" and strike paragraph 2. 

PROF. McWHINNEY: Yes. 

DR afFORSBMs I see more and more reason 
for a BilLlwof Biches Safeguarding certain things, 
yes, including possibly some things that the central 
government has not suggested, and perhaps even 
leaving out some that it has; but I think also 
there is a vastly complicated subject. For me this 
is a terrible lot of discussion. . 

I am not as well up with the paper we had 


in the law teachers! association, but somebody from 


a western state practically sadd: "Everything 
Bo ou” rien. Just leave it to the common law 
Courts. Everything ts perfectly sare; (nothing to 


worry about". 

PROF. McWHINNEY: It is possible for 
example, one of the Quebec proposals might include 
action which, for example, this province might want 
to support, of uniform Bill of Rights introduced by 
the provinces without federal action. I would not 


Suggest this is as comprehensive a protection as 
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federal, but it is an alternative approach. I take 
it that the government can really keep these options 
open, as Mcleod very carefully did in February. 

DEAN LEDERMAN: Yes, special entrench- 
ment province by province is a possibility here. 

THE CHAIRMAN: How does this affect the 
next one about the assertion of fundamental rights 
Should include protection for any existing rights, 
not explicitly enumerated? 

PROF. McWHINNEY: It would presumably, 
to be meaningful, have to be prefaced by a statement: 
"If it should be decided the Canadian constitution 
needs to have an entrenched Bill of Rights, then ..." 
but maybe it is best to strike it. 

DEAN LEDERMAN: I think it is superfluous, 
ESOL Sit 7 

PROF. McWHINNEY: I think, perhaps, strike 
bee 

DEAN LEDERMAN: If you put something in 
a statute, you don't have to do any more guaranteeing 
or at.. Courts and officials bound by statutes 
proceed to obey the statues. 

DR. FORSEY: Your explanation there could 
cut out the whole of the first two sentences, it seems 
to me, and the first three words of the next one: 

"If it decided to include a Bill of particulars ...". 

PROF. McWHINNEY: That could be made a 


Sub-explanation of the preceding one. 


1 WD ai 
re ia 


4 er ui 
wag oan pore: as hi 


a . 


33 
tnem i 

+ -. - - 
ao ra 


<etenmiieoxa biwow 37 

snomeasdé: Ss “l ro ntvey ad ot ovad? {Linantesom: ed of 
notqwattenss astbans®d sdt bebiLosb: 6d piuote tt 1I" be. 

“US eee Ledaaen %o [LIS bedonetins os sved of ebesn 

dh ooltate of teed eb tt edyeme sud 

auoultzeque et gi antd? I >MAMAAGEI WAG. eutueel, 

| ny (lowww, oggm GRCGL 


extits .aqsdieq ,antdgy 1 « :YSuMMIHWoM SIONS F104 (4) a? 
or are oh 
aft unid¢vsmos guq yoy 31 -VAMASGGA VAG) 


aulestnsisy, Ss 10nt ys ob Gd ever g'nob soy ,etussse & 
eotudets ud bawed alsiott to baie. atin0d ini" sth To 

| -eatate odd ysdo od be900%q 

blyoo stent notsansiqxe HOY ‘¥A2hOt .fGe'* oor 
amevde jt —a5onstnse owd text eee to slodwsedd Ivo sup . 
sano txea odd Yo sbrow setts Petkt ‘ord bag | omtos 
"soe etvoliseq to [Litas ebyflont of bebtosb tf YE™ 


& obem od ilioo dsgaT YEA LHWSM . ORF ene ee 


a ver or or 


.ono anlescosaq saz to noltansiqxe-dwe 


36 


L353 


DEAN LEDERMAN: I am sorry, Mr. Chairman, 
I must excuse myself. 

THE CHAIRMAN: Thank you very much, Bill. 
--- Dean Lederman withdrew. 

THE CHAIRMAN: Let us go back then to our 
sequence. We were back at "Canada should be a 
bilingual, multicultural state". Anyone unhappy 
with that? 

DReMRORSEY: The only thing that worries 
me about this is the "Ukranian". f6deh't know 
how many of you have read the stories. 

I think our Chairman is critic of the book, so he 
presumably has read them all. 

THE CHAIRMAN: I read one. 

DR. “FORSEY;: I am sure it was extremely 
good and your choice would be ex@eltent >*bub Fou will 
recall, Mr. Chairman, the very elaborate, documented 
account there of the attempt of the Ukranians to 
assert themselves as a very special third nation. 

I was impressed by it and rather frightened by it. 

I wonder whether we are guarding enough here 
against the possibility of all kinds of groups in the 
country trying to throw their weight about in quite 
marked manner, shall we say. 

PROF. McWHINNEY: Is the thrust of your 
Suggestion, Eugene, that this be stated Simply: 
"Canada should be a bilingual state"? You would 


cut off by this the phrase "multicultural" and also 
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extended discussion of multiculturalism. 

PROF. BRADY: What does "multicultural" 
mean? 

PROF. McWHINNEY: I am not very sure. 

It seems to me a legitimate point, not only a 
legitimate point but a desirable point to make, 

that all Canadians must enjoy the same rights and 
privileges as any Canadian whose ancestors have been 
here for generations. I.think it is worth saying 
the English-speaking community in Canada is a 
heterogeneous one, continually changing with the 
infusion of many cultural influences, and then about 
the French-speaking communities; but I am inclined 
to think that that would be enough, and that you 
have covered the rest of 2 - cut out the first 
Sentencesofa.2; cut yout.the westuof 2.after the 
sentence beginning: "As more immigrants join the 
French-speaking community ..." and cut out 3. 

I gather that Professor Brady also feels 
a little uncertain on exactly what "multiculturalism" 
means. I think it may be a point of interpretation 
which could cause very serious difficulties. 

THE CHAIRMAN: Yes, Thiseynd am 
reminded, actually originates in a sentiment expressed 
by the Prime Minister last February, where it lends 
itself much more readily to platform rheteric..as 
it were. 

"We believe in one nation, two languages, 


"many cultures." 
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But when you come to put this down coldly as a 
proposition, it is a little more difficult perhaps 
to say. 

DR. FORSEY: It is rather dubious to 
me whether an infusion of such other cultures, 
valuable as they may be, would really mean that 
you would get the perpetuation of a variety of 
cultures in the country. I am rather inclined 
to think you would get, on the other hand, a 
modified, perpetually changing English language 
culture, and a modified, probably perpetually 
changing French language culture, if Mr. Tremblay 
really succeeds, for example, in assimilating a 
variety of immigrants into the French-speaking 
community in Quebec. Even if he does not 
succeed in all he wants to do, and you get a lot 
of new immigrants coming to Quebec and adopting the 
French language, it is quite possible that the 
culture of French Canada as we have known it will 
be modified, but I doubt very much whether you will 
in fact get, as it were, a little Italian culture, 
a little Ukranian and Polish culture going and 
subsisting in Quebec, any more than in the rest of 
the country. 

THE CHAIRMAN: I think the point is we 
do not want either a melting pot or a double boiier, 
as it were, but provision for the retention of a 


variety of cultural interests in the country. 
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DR. FORSEY: Yes, as long as they want 
to go on doing their special things, it is fine; 
but I suggest ina great many cases by the third 
generation they will be like the Polish barber down 
in the United States who said to my friend on one 
occasion that he was sick and tired of the way these 
Polskis and bohunks were coming in and upsetting 
"our American way of life". My friend nearly 
burst a blood vessel trying to refrain from laughing. 
The fellow had an unmistakable Polish name , 
unmistakable Polish ancestry, and it had not occurred 
to him. 

PROF. BRADY: From the point of view of 
political practice, constitutional practice, how 
do you achieve a multicultural state? 

MR. GREATHED: How do you put it in words? 

THE CHAIRMAN: Can we say: "Canada 
Should be a bilingual State, while retaining scope 
for its many cultures"? 

PROF. McWHINNEY: "Maintaining its 
multicultural character", something like that pair 
what you are saying is in fact that that is like 
the earlier clause which Harvey Perry reminded us 
was a political imperative like motherhood. 

I suppose we have to maintain something like this, 
but the gamesmanship may Suggest going around the 
explanatory paragraph a bit and getting some ofr 

these waffling things either more waffling or out 


altogether. 
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THE CHAIRMAN: I think we can un- 
waffle that one. I think we understand the 
problem here. Eighteen is: 


"All governments in Canada should 

"provide, wherever feasible, bilingual 

"public services." 

DR. FORSEYS We have to be careful 
about the word "bilingual". You might have 
a lot more French, but there is the actual case of 
the chap down in Cape Breton working for the C.N.R. 
who got a form letter from the company saying: 
"Arevyou bid ingua le", "Yes", and they transferred 
him, and then there were lots of complaints because 
he didn't speak any French, but he was not asked 
about French. He said: "I speak English and 
Gaeliots 

THE CHAIRMAN: Service in the two 
founding languages. 

DR. FORSEY: It is not awfully funny. 

I am told down in Kitchener if anybody says anything 
about bilingual there they would assert that that 
was to mean German and English. 

PROF. McWHINNEY: Does hthbs. mot ago 
somewhat beyond the position the Government has taken 
up to date? if lam sorrect in that, wouldn't 
you want to add a phrase "where feasible and 
desirable in the interests of substantial justice" 


or something like that? I do not object to 
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this phrase as it stands, but iI am wondering about 
it in terms of the government position. Maybe 


I am wrong. 


THE CHAIRMAN: Peenink It. is pretey 


close, 1selLpenot? 


MR. BEER: Tig a koh wid sy. 
THE CHAIRMAN: Better than pretty close. 
PROF. McWHINNEY: I remember a lengthy 


example in the courts System, the translation and 


making counsel available, and Cliff Magone raised 
very definite points of caution which I thought were 
accepted by the Committee and by the Government. 

MR. GREATHED: This is almost verbatim 
Just the February 5th statement that Mr. Robarts 
made. 

PROF. McWHINNEY: I simply want to raise 
the point, and I accept your assurance. 

PROM. MELSEM: "Service in English and 
Préench'% 

MR. GREATHED: eS, Pyegs 

DRY FORSEY? By the way, shouldn't the 
"are" in line 2 be "should be able FoO'y \thathala 
citizens should be able to? Otherwise you are 
Saying in fact they are able which in fact they 
are not. 

MR. GREATHED: Yes. 


PROF. MEISEL: Perhaps in principle 


they are able. 
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THE CHAIRMAN: When you mentioned this’ 
I was thinking back about how things have changed. 
You remember a dinner meeting we had with the Prime 
Minister, and then we sat around in a room in the 
Park Plaza, ‘which, “as °I recall, must have been in 
January, 1966; and Professor Brady began with a 
paper about the expansion of linguistic privileges 
in Ontario. I remember a phrase stuck in my mind 
of Mr. Magone saying: "That is an invitation to 
political suicide". 

PROF. McWHINNEY: Yes,. 

THE CHAIRMAN: Then the extension of the 
French secondary schools came in August, 1967, and» 
the election followed a few months after. It is 


interesting to look back now. I had forgotten 


that things certainly have changed since we began. 
PROF. McWHINNEY: L remember Bli ifils 
phrase and that is why I raised the question. ct 
also seemed to me he raised the issue about the law 
courts and said once it cannot possibly be done, and 
he raised the implications of bilingualism which, 
in an institutional sense, were surprising in he 
detail and depth that were involved. 
PROF. MEISEL: "Where feasible" surely 


takes care. 


THE CHAIRMAN: I think "wherever feasible" 


is a governing phrase, and I think this is quite 


consistent with what the task forces internally are 
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coming up with. 

I think Dr. Forsey's point about "in the 
French and English language" would be worth while. 

The next one deals with: 

"All Canadian parents should, as a matter 

"of equity, be able to have their children 

"educated in either of the official 

"languages." 

Is that too missing the point, "wherever feasible" in 
terms of our Ontario practice? 

PROF. McWHINNEY: NO) Jt links thigito 
equity and not to law, so that is all there can be. 

THE CHAIRMAN: Well, all Pignt.. What 
do you think of this one? 

PROF. MEISEL: Welt, “they should”, ‘that 
is an expression of wish. 

PROF. McWHINNEY: As a matter of equity, 
which means as a matter of morality, natural law, 
but not positive law. 

PROF. MBISEL: In Kingston, for 
instance, we now have some instruction in French, 
but it depends on the age of the children. if. 
they are starting, that is fine, but children of a 
certain age or older children still do not have 
French schools, while the whole process grows. 

DR. FORSEY: Putting in anything like 
"wherever feasible" at the top there might have the 


effect of appearing to water it down too much. 
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I think as it stands it may appear altogether too 
heady a brew. The explanation really does 
explain, Iwfhbink, pretiysewell. The thing af 
read together is reasonable enough. 

PROF. McWHINNEY: You could drop "as 
a matter of equity" and make it "wherever feasible" 
but I think, to be honest, "as a matter of equity" 
provides, if you wish, the protective obligations 
of the government. 

DR. FORSEY: Yes, with the explanation 
certainky. 

THE CHAIRMAN: In other words, it is 
an aspiration. 

PROF. McWHINNEY: A postulated natural 
right, but not a legal right. 

DR. BORSEY: Yes, an aspiration, and 
one that the Government of Ontario takes pretty 
seriously. I think that is evident from what 
follows. 

Amazingly, I am rather inclined to take 
this whole as it stands. Secretary please note: 
for once the old crank has been polite. 

THE CHAIRMAN: As a practical matter, 
this would apply to English-speaking parents in 
North Toronto and the "where feasible" becomes: 
at what point would you provide across-the-province 
instruction in French? 


PROF. MEISEL: In the mother tongue. 
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You can say "in either of the official languages": 
",.. should be able to be educated in 
"their mother tongue." 
PROF. McWHINNEY: Then you have to add: 
"That being either English or French" or you get the 


St. Leonard problem. 


THE CHAIRMAN: It also sneaks in by the 
back door the official languages. We still only 
have --- 

MR. GREATHED: I think that is correct. 

PROF. McWHINNEY: "As an official language 


used nationally" then. 

MR. GREATHED: I think in that context 
it probably was. I think the languages should be 
spelled out. 

MR. BEER: The resolution in the 
Legislature on the use of French and English refers 


to the official languages, does it not? Then you 


make either of the official languages of the province 


concerned, 


THE CHAIRMAN: Either of Canada's official 
languages, although Canada's, Ottawa knows, are not 
both official in the province of Ontario, are they? 

PROF. MEISEL: But Canada's official 
languages are English and French. 

PROF. McWHINNEY: This has a precise 
national connotation at the national Level. We are 


told there is in Ontario, but is it a term of art 
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legal nationally? 

DR: “FORSEY: Why not just say "French 
and English" and let it go? 

PROF... MEDSEDs Except it does not take 
care of the point that I referred to, that all 

of Forest Hill 

citizens/may decide to have all their children taught 
in French. | 

RRORY FOXr Looking at the philosophical 
point of view, which you have been doing, surely the 
philosophical conception is that parents have a right 
to determine in which language a child is educated. 
We seem to be imposing on them another moral 
assumption if we say it has to be the language of the 
family. 

PROFR*MEDSEL: I would agree with you 
personally, Paul, but I am not quite sure whether the 
Government of Ontario would be willing to go this far. 


PROF. McWHINNEY: A postulated natural 


right does not carry with it a right of self-legislation. 


It does not automatically follow that you have this 
kind of equity, that you can have a school set up 
in your area. I think this has taken us into 
another domain. It is a response to St. Leonard, 
Lsnitce 1t? 

THE CHAIRMAN: Except this preceded that, 
vulyil2eth. This was done on Orange day. 

DR. FORSEY: I don't think the example 


of North York is one that we need worry about. 
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I do not think you are going to have a very large 
number of parents in a predominantly English 
language area wanting to get their children taught 
in French. You may have some, but I doubt 

if you will get a tremendous number. 

Similarly, I doubt if you will get a 
tremendous number of French-speaking parents in 
a predominantly French-speaking area insisting 
that their children shall be instructed exclusively 
or mainly in English. 

PROF. MEISEL: I am not sure. ‘There 
are already examples, I gather, where they have 
French schools. Kingston is one, and Ottawa is 
another, where enough English families want their 
children brought up bilingually so that they would 
like to send them to French schools. It is not 
a very large proportion of the total population but 
it is a large proportion of the school enrolment, 
and some principals of the schools are faced with 
the situation that perhaps 50 or 60 per cent of the 
Students are not French-speaking. So, for 
instance, the playground language is very much English 
and in effect the French children become anglicized 
in the school and the English children do not speak 
French in their out-of-school period. 

So, you know, there are some problems here 
which I think perhaps one might try to avoid. 


MR. PERRY: This does not cover the 
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parents who would like to have their children 
educated in both languages, either. 

PROF. MEISEL: Could one just have 
another explanatory paragraph Simply saying that 
this principle or proposal or proposition is 
intended to apply primarily so that the mother 
tongue of the children can be preserved) butethat 
whenever possible it should also be applicable to 
anyone? 

DR ..FORSEY: Of course, it may become 
a considerable problem in Ottawa, possibly other 
places, where people like to have their children 
going into a bilingual central civil service and 
they say: VA11 right ,.I.don't: speak, any French, 
but Johnny is anxious to become a big shot in the 
federal civil service and he has darn well gz0t+to 
have,.some French,.that's»all,.and I),am going to 
send him to a French school". 

PROF. MEISEL: Whether he likes it or 
not (laughter). 

THE CHAIRMAN: By the time Johnny gets 
through, the federal civil service will be speaking 
Esperanto. 

PROF. McWHINNEY: Or Russian or Chinese. 

MR. BEER: This is a good point, though, 
in that we had on the committee on French language 
secondary schools quite a few areas send in briefs, 


and there was a group in Toronto that broughtin a 
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brief asking what we might be recommending with 
respect to bilingual schools for English speaking 
students, We said that we were not getting 
involved in that, but they should carry their 


campaign further to the local Board and to the 


Minister. So this is going to happen. 
THE CHAIRMAN: This is why I raised the 
point. Isn't this why I sent you? 
MR. BEER: Yes. 
THE CHAIRMAN: However, I think we have 
got the spirit there. I don't want to rush this 


but I do want to get through. 

PROFS “FOX® There is just one assumption 
in the first line of the explanation (and this has 
nothing to do with a linguistic one) but it has to 
do with the equality of educational opportunity. 
Maybe the intention of the people who drew it up 
to do this, but Ontario has committed itself to the 


equality of educational opportunity throughout 


Canada. 

THE CHAIRMAN: Yes, that is quite a 
project. 

PROF © FOXS It might cost some money for 
Ontario. 

DRs © FORSEY: Perhaps you should put in 


some qualifying phrase like the traditional one of 
the Anglican curate: "My dear brethren, we must 


all confess our sins to some extent and repent in 
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measure, or we shall all be damned to a certain 


degree". You are drawing, by the terms you 


have expressed here, an end for the whole country, 


but obviously this is easier for Ontario to carry 
out than it is for other provinces. 

MR. BEER: You could simply omit that. 

MR. GREATHED: Yes, that is the easiest 
and cheapest way. 

DR. FORSEY: You can insert "as far as 
pessible". 

PROF. McWHINNEY: Isn't this area again 
of high political significance? 

THE CHAIRMAN: No, it is fine to assure 
equality of educational opportunity, but that is a 
sentiment that can be expressed elsewhere than here. 

MR. GREATHED: Yes. 

MR. BEER: It is afthrase they use in 
the Department of Education. 

THE CHAIRMAN: It is a good old phrase. 
We have done the rights, that is, the "motherhood" 
part. Now we come to the sons and daughters. 

I think, in view of the time, if you would 
like to take the tea or coffee to the table here, 
I will keep cracking the whip. 
--- Short recess 

THE CHAIRMAN: In this group we have 
been trying to tighten up and toughen and be more 
particular. The first deals with the object of 


the whole exercise: 
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"As a minimum the constitutional 
"conference should review the language 
"and terms of the British North America 
"Act, repeal obsolete clauses, and revise 
"those inconsistent with the character 
"of the Act as Canada's constitution." 
It is not "of Canada's constitution"; it is 
Canada's written constitution. 
MR. GREATHED: Yes, I have got that. 
PROF. MEISEL: Even that is not entirely 
accurate in tnat statutes after all are written. 
THE CHAIRMAN: Are written. 
PRO? FOR: Formal? The phrase used was 
fragmentary. 
PROF. MEISEL: For this purpose maybe 


law 
fundamental/or something, organic law. 


PROF. McWHINNEY: Which page are we on? 
MR. GREATHED: It is the new set. 

PROF s+ ‘MEFSEL: Tha? “Lsnot so godd ! 

THE CHAIRMAN: These went around too, 


did they not? 

MR. PERRY: This may be a slightly 
revised version. 

THE CHAIRMAN: This set that goes around 
here was sent to you in the end of August and 
incorporates your suggestions and comments. 

DR. FORSEY: A lot of this is just sheer 


tidying up. 
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THE CHAIRMAN: Tidying up. 
DR, «FORSEYs But some of it I think 
raises some questions. I would like to have 


Something a little more precise on the matter of 
pection -S5., I haven't the British North 
America Act in front of me and I don't know it from 
memory. I can't remember exactly what 55 says 
as to Royal discretions, consent to legislation. 
Also, the question of reservation and 
disallowance, in 57, that is well enough s +90. 
disallowance and so forth, provincial legislation, 
that, I think, does raise some question. What 


exactly does 55 say? 


MR. GREATHED: We are, just getting.a 
copy. 

BROE,...MEISEL : Whereabouts are you? 

DRe FORSEY: Page 2, section 5 of the 


memorandum, dealing with different sections of the 
Act, one of which is No. 55, Royal discretion as 
to Assent to legislation. I wasn't quite sure 
what it is we are proposing to have cut out. 

PROF. McWHINNEY: There is a related issue 
that is, I suppose, of more general principle than 
related to the more specific point that Eugene is 
raising. 

We were talking about two basic Stereotypes 
of constitutional drafting earlier, and I Suppose 


there 1s one very general question: whether the 
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provisions detailing the practice, procedure of 
Parliament and the like are appropriate or necessary 
in’ a constitution. It is a long document. I 
Suppose in some senses if you add up your 
recommendations, you are recommending a shorter 

and tighter document without developing a general 
principle that the constitution should attend to the 
main functional problems but not setting them out in 
detail. 


THE CHAIRMAN: You want to refer to that? 


MR. GREATHED: section 55 reads as follows: 


"Where a bill passed by the Houses of 

"the Parliament is presented to the 

"Governor-General for the Queen's assent, 

"he shall declare, according to his 

"discretion, but subject to the provisions 

“of this Act and to Her Majesty's 

"instructions, either that he assent 

"thereto in the Queen's name, or that he 

"witholds the Queen's assent, or that he 

"reserves the bill for the signification 

"of the Queen's pleasure." 

Dine “FOC. My point is you can cut all 
that out or only part of it; because if you are 
proposing to cut out the business about the Queen's 
instructions, they are gone now anyway. They are 
Letters Patent and it is of no consequence at all, 


and is mere tidying up. If you are proposing to 
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cut out the reserving of the bills for indication 
of the Queen's pleasure, that is as dead as the 
dodo constitutionally speaking, because there 
have been no reservations since 1886. That is 
all right, but if you are proposing to cut out that 
he gives the Queen's assent or withholds assent, 
well, I dom't rknow; If you cut that out, what 
is really left? It is probably a purely 
formal thing now, although, of course, as late as 
the British Government said if 
1880, if my memory serves me4, the House of Lords 


passed certain private bills, the Government would 


advise the Queen to withhold her assent and the 


House of Lords caved in. I don't remember the 
exact date of that. At any rate, the Government 
didn't want it and the Government said: "If you 


pass this thing, we will advise Her Majesty to 
withhold her assent". 

PROF. BRADY: This was discussed again 
in ¢19.12:. 

DR. FORSEY: It is conceivable that the 
Government might advise the Governor-General to 
withhold assent. I think it is very unlikely, 
but I wanted to be sure it had been thought out. 

I wondered also, if you are going to keep 
the Monarchy at all, if there is not some symbolic 
value in having the formal provision as to the 
Royal assent. 


PROF. McWHINNEY: In relation to what 
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you are discussing, on the Canadian scene it would 
have to be the situation of a minority government. 
There may bea private or three-party bill going 
through Commons but not being treated by the 
Government as a confidence matter, and then going 
through and being adopted by the Senate. 

DR. FORSEY: The Government might at 
some later stage in the proceedings begin to feel 
that this thing really wouldn't do Us “tHat®it had 
hidden dangers or something; there being no 
provision in our constitution, such as there is in 
the British constitution, for referring 
back at any stage of its progress to be reconsidered 
by the House. 

PROF. McWHINNEY: I wonder if this would 
not tie into the broader principle I was raising 
while waiting for the B.N.A. Act to be produced. 

You could ask whether you need to have @ provision 

on the Royal Assent in at all in the constitution; 

in other words, a tidying-up process and a more 
streamlined Act might cut these things out altogether. 

PROF. PBRADY : Surely the assent or 
dissent is a pretty dead thing now. It does not 
eliminate the significance of the Monarchy, that 
aspect of the Monarchy. rt 'fs +Hhardly%ef 
consequence for an existing democratic state. 

DRY EBORSEY® Better here than it is in 


Great Britain, it is part of the dignified part of 


| ~ my ae 


“ama cota setae sites 

“ett yd ane anted 
gnftog nedd bas ,T® fam 991 n 8 } gvot 
Jesantse add ethane oieiipeeles ap 

ts trgtn taSmatevod oft rygenomw .AG 
{set ot atsed surtbesootg sid nt sgste sedel smoe 
Hed gi sent .:FECOb 2" abituow yileet Sebees wheter sens 
on gilod otodd  ggniidtemos to aTegnBb nisbbtd 
af et sent es Joi /:Rpntieniten, cule atie nOeaeiary +) 


aninietet tot ,sottudivanos detstad oid 
betebtenooeas od og eesnxgoig agi To egese yns Je ooBd 4 
.9e8voH sit Yd 


ffpow elfnd tf sebnow L ‘YSHMIHWoM . FORT » 
gittelst asw I Ssiqtontaqg webseotd eds o¢nt et? For 
i babent sn og 13h hea ait rol gntiiew efidw 
nobeatvorg Sevsi of Been ese ldibeda was bLuoo woY 
-sottudtsanoo ond at [fe vs at deaeA LsyoR edt fo 
stom s bis assootq gGu-paiyois 6 ,ebtow tedto at 
neriteyod¢is tuo eamidd sasdd swo Sigh SoA bentimsssta 
to. insees sd? yleawe :YOARE .8ORT 
ton e906 $7 won anidt besb yttetg's Bt Ineeatb 
tend . ydoxsnol. edd ‘lo. sonsotPitgaker eng stsatimiie 
to ylbysd ef 31 .ydotaoM silt to Jooqes — 
.stede ofveroomeb gniveixe as TOY eonsupesnt 


mt et 3 asd? ered witted 7¥NSAOT JAG a 


to. du8q belbtingth sit to sasq at ¢t .mtediwh os 


si oe) 


the constitution. If you are going to get rid 
of the whole dignified part of the constitution, 
you will get rid of more than this provision for 
Royal assent; you wontt have a Speech from the 
Throne in the Senate, Gentleman Usher of the Black 
Rod. 

PROF. McWHINNEY: It is better with the 
hereditary monarch than it is where one appoints a 
local national for a term of years and they are 
appointed by the government of the day. I could 
well see the office reviving now that the hereditary 
or foreign elements disappear. 

PROF. BRADY: There would be all the 
stronger objections to the use of such a power under 
those circumstances. 

PROF. McWHINNEY: I am not at all sure, 
because now it is not an English Queen that is being 
criticized and who therefore becomes psychologically 
av. faults it is a local figure appointed for 4 
term of years by a government and needs to be 
appointed. Why shouldn't he introduce his 
countervaining power? I am not suggesting 
Mr. Michener would do it, but I can see actually a 
case for reviving now the power. 

PROF. MEISEL: There is a real problem 
(this is a different issue) in that we are going to 
have minority governments from time to time, and 
I think it may well be there may be moments wher 


there may be some question as to who will be abe 
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to get a majority in the House of Commons. 4 thaink 
the Governor-General will have to have a certain 
pretty important position and we cannot do away 

with hin, but that is another issue. 

PROF. BRADY: Gertainly it qis.a 
Giscretionary power. I am not suggesting that all 
Giscretlonary power would disappear, but the question 
of assent or dissent to legislation, I think it is 
a power that is not really exercised. 

PROF. McWHINNEY: But if you could take 
it out altogether and leave it a convention, there 
is a case for a short constitution, you know, and 
if you are trying to do that in Canada you have 
just about cut everything in this area out of the 
constitution. Not out of your constitutional 
law, because on these parts that is the area of 
convention law with the limitations we know of 
precedent and practice which exist there. 

THE CHAIRMAN: I wonder, perhaps at this 
point we should not go too far into these details. 
these are included to indicate points that we 
believe require some attention under different 
categories; but certainly long before we can deal 
with these in terms of the specifics we will be 
leading to our task forces, I think, of this Committee, 
and look at them in some detail. If the general 
objective is acceptable to you, perhaps we might go 
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DR. FORSEY: On the second page, No. 5 
says: 

"The following sections of the Act 

"should be redrafted ...." 

In some cases it seems to me they should be repealed, 
~ Royal discretion as to Seat of Government and 
disallowance of Dominion Acts, reservation of 
Dominion bills. They should just really go out. 
They are totally obsolete. 

On the other hand, the possibility is 
that Sections 18 and 55 should be looked at to see 
whether some redrafting is advisable. 

THE CHAIRMAN: Some of them are in the 
wrong category. 

DRS FPORSEY: I am a little inclined to 
think so. On the other hand, Section 90, it 
seems to me, where you are dealing with provincial 
legislation, it seems to me that part is now as 
dead as the dodo. Still, it is just conceivable 
in the absence of some effective entrenchment or 
other protection of civil liberties, basic rights 
and liberties, this might afford at least a shadow 
of protection against certain of such things. 

I don't know. I am not quite so certain that they 
should be provided unless as a quid pro quo for 

some better protection of rights and liberties than 
this section affords. That would be a lot better, 
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THE CHAIRMAN: We will need that one. 


Next --- 


DRA» FORSEYY On this last page here, is 
this well expressed? 

"The above enumeration does not purport 

"Go be exhaustive. Furthermore, these 

"ehanges are exclusive of any which might 

"be deemed to be desirable for other 

"reasons." 

It seems to me that might be taken to mean: "Those 
changes can only be introduced which might be 
desirable to be accepted for other reasons", which 
is the very opposite to what is intended. 

PROF. McWHINNEY: Should be stricken. 

THE CHAIRMAN: AD] -Pight ¢ 

"The written constitution of Canada should 

"contain a preamble which would set out 

"the hopes and aims of the Canadian 

"people and their reasons for preserving 

"a federal union." 

PROF. McWHINNEY: Who wanted this in, 
Mr. Chairman? Did this emerge at one of your 
previous officials meetings? 

THE CHAIRMAN: No, these are all 
internally generated. Perhaps, Ed, you can comment 
on the objective there. 

MR. GREATHED: I think they are an effort 


to clarify some of the objectives of what we were 
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trying to do in this whole Committee in our 
relationship to the conference, we attempted to 

Set these out as perhaps a starting point for this 
sort of thing and give some consideration to 
bringing together a number of the general 
propositions which had been expressed on objectives 
and so on, and maybe take them in the preamble. 

PROF. McWHINNEY: Yes, I think in the 
gamesmanship of constitution-making there is acertain 
tendency to be skeptical about preambles. The 
epithet that Donald uses: "The term *constitution’ 
is usually ascribed to one of the preambles." 

As John says "poets were put to work there". I have 
heard the U.N. charters put to music and sung and 

it sounds well; but again this is an antipodal type 
of constitution-making to the --- 

THE CHAIRMAN: Surely poets have a right 
at the public trough too. 

PROF. McWHINNEY: Silences the poets who 
are frustrated poets who draft the preamble. 

PROF. MEISEL: I think there is probably 
some room for this, partly as an exercise of getting 
oeople to think about the common areas. 

I may be again betraying my origin here, 
but I think surely one thing that makes Canada 
distinct from the United States is this bi-ethnic 
thing. I think if something can be put into the 


constitution indicating that here are two ethnic 
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groups living together and trying to achieve certain 
common ends under one roof that leaks only seidanis 
you know this is something that is really trying. 

A pity Pratt isn't still living. 

PROF. McWHINNEY: Which one? 

DR’.FORSEY : There are a lot.of. other 
things that mark us off from the United States. 

PROF. McWHINNEY: One of your problems 
is the constitution of a preamble in common law terms, 
and even those countries not bound by common law 
principles have had a common history. 

I went through the Irish cases fron 1937 on 
at one stage, and these were only referred to once, 
the preamble, and most people felt that was a gain to 
the exceptional one from which the Irish was copied. 
Of course, it only lasted six years and was never 
referred 'to. 

PROF. SYMONS: Isn't dead against the idea 
of a preamble. I was especially attracted to the 
potential of the preamble, a good one, and I wish 
they had thought of it a hundred years ago. I think 
there is a tremendous danger, and may still be a good 
thing to risk, but danger of getting stuck with some 
absolutely exaggerated expression of pathos. 

There are a goodly number around to choose 
from. The Canadian Junior Chamber of Commerce has 
produced a dandy that they are currently this year 
having all the school children of Peterborough learn. 


PROF. MEISEL: Will you recite it, please? 
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A MEMBER: Written by a poet? 

PROF. SYMONS: I may be able to. I was 
SO staggered. I am just a little cautious about 
the danger of really getting stuck with something 
incredibly poor. 

DR. FORSEY: McLuhan might adapt it. 

PROF. McWHINNEY: Bob Dylan would do 
a better job. 

PROF. SYMONS: I felt on this one point 
a little fellow-feeling with Professor Creighton. 
I did feel like Gabon, that she might have an extra 
one while they are working on theirs, or if we could 
have the runner-up to the one they select. 


I am very cautious about this, having 


seen some awful drafts - not against it, just cautious. 


PROF. FOX: Put) nt jae it hind explanation, 
to refer it to the Parliamentary Committee when 
they finish re-writing the words of "0 Canada". 

PROF. McWHINNEY: Maybe it could be in 
thesfinad)text of "0 Canada". 

DR. FORSEY: May be a perfect example of 
the sort of thing Tom Symons is afraid of. I am 
not very unhappy, except for the explanation here, 
which in my judgment is unnecessarily patronizing. 
I do not think the British North America Act does 
emphasize the colonial status of the original 
provinces. ae mentions it. i don’t think it 


does emphasize] the importance of the British Empire. 
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Of course it mentions it; and of course it mentions 
the authority of the British Parliament. There 
wasn't anybody else to do it. 

THE CHAIRMAN: Noting all these cautions 
and the particular points Dr. Fonsey raised in 
item 2 --- 

PROF. McWHINNEY: May I suggest a Wiemar 


constitutional solution, in that you put both sides 


in your preamble and say: "Whereas the 
constitution is colonial and anti-colonial". The 
Wiemar did this sort of thing. If you put the 


atonym in, this solves the problem. 

PROF. SYMONS: I wonder if the proposition 
might say just possibly: "Consideration to be 
given to the desirability of having a preamble +o 
our legal constitution"; and then that these 
questions should be considered, rather than stating 
point blank that it should contain a preamble. 

I think it would be nice in, if it were a good 
enough one. 

PROF. MEISEL: I agree. {t*ie hard’ 
once you launch the thing, it is very hard for the 
Committee to say: "Well ,22£t+stinks®. 

DR. FORSEY: Written by one of the 
Canadian poets, or , as I said before, by McLuhan. 

PROF. SYMONS: Or Peterborough Chamber 
of Commerce. 


PROF. MEISEL: I wouldn't rule it out 
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at this stage. 
PROF. SYMONS: No. 
PROF. MEISEL: I think all this 


reference, and to Gabon, I think it is patronizing. 


Some of these countries are great countries despite --- 


THE CHAIRMAN: Their obvious inadequacies. 

PROF .1 BRADY : Te dounotnthink, Mr. 
Chairman, in the middle of the afternoon, we should 
attempt to write a preamble. 

PROF. McWHINNEY: Or even to write poetry. 

THE CHAIRMAN: We will give a prize for 
the best preamble. 

PROF. McWHINNEY: Are we allowed to 
compete? 

THE CHAIRMAN: Oh,yes. This Committee 
may even sponsor the 0O.A.C.C. preamble prize. 

DR. FORSEY: Open only to multicultural 
contestants. 

THE CHAIRMAN: The next one, which 
apparently defies explanation: 

"The achievement of Canadian unity through 

"the alleviation of regional economic 

"disparities is a goal of the Canadian 

"federation, and should be recognized as 

"such in the preamble ..." 

DR.FORSEY: That part of your preambie is 
easy. Just get Joey to approve it before he 


shuffles off. 
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MR. GREATHED: That’ 1s* the solidarity 
issue, 

THE CHAIRMAN: We had about two hours 
discussion in the committee of officials on the 
meaning of the term "Canadian MnLoy 

PROF. BRADY: This is not intended to 
be introduced in the constitution? 

MR. PERRY: It 1s going to be put in 
the preamble. 

PROF. McWHINNEY: It is paragraph 1 
of the preamble. 

DR... FORSEY# I remember out at Banff 
four years ago we were instructed by M. Philippecarre 

if I remember correctly, that "unity" 
was one of the words we must not use. I suggested 
at the time that perhaps he and his friends draw 
up a list, French-speaking (friends, draw up a: list 
of the English words we were not allowed when talking 
English... There was already a formidable list at 
that time. That was a new addition. 

I daresay you get the same line of "how 
many angels come down on the point of a needle" 


discussion in your Committee. 


PROF. FOX: I think seriously this is an 
important consideration on money matters. Maybe 
it Len*t.. 

THE CHAIRMAN: Certainiyeit is fo6r* the 


Committee. 
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PROF. FOX: Maybe it is not such for 
the preamble, but I do not think, as the weajthiest 
province, we ought to lose Sight of the fact that 
this is more meaningful to the rest of Canada than 
linguistic problems. 

THE CHAIRMAN: I think that is why we 
Suggested it in fact. 

PROF. SYMONS: I agree with Professor 
Fox, it is just of fundamental importance. I think 
that that beginning, that the preamble is a moot 
point anyway, and I think it downgrades the 
importance of the regional economic disparities. 

THE CHAIRMAN: Why not just leave out 
the preamble part here - "... is a goal of the 
Canadian federation and should be recognized as such", 

The next one is one we discussed in part 
this morning. 

"A suitable amending formula must be an 


"integral part of the constitution of 


"Canada." 
BROF. BOX: The second sentence is not 
accurate in the first explanation. "Any change 


Which Canadians might desire must be ratified by 
the Parliament at Westminster". Surely under 
1949 No.2 you might have changes. 

DR. FORSEY: Absolutely not. I speak 
with assurance on this point, because this is the 


point that Professor Lederman took up in a letter 
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which he sent to the members of the Secretariat, 
ff I remember correctly, of which he very kindly 
let me have a copy. 

The final move must be, in his view - 
and certainly in mine and certainly various other 
people, and I mention him first because obviously 
he is the person who speaks with most authority, 
but myself and the others I am thinking of anyway; 
the final point must be an act by the Parliament 
of the United Kingdom renouncing all further 
jurisdiction 

I do not know how you could do the thing. 
The 1949 Act, it seems to me, quite clearly has 
actual restrictive application, and an act of this 
sort as contemplated here - adoption of a new 
constitution passed by the Supreme Court of Canada 

to me 
under the terms of 91(1) it seems/clearly ultra 
vires - far beyond the power which the British North 
America Act 1949, No. 2, conferred on the Parliament 
of Canada. 

PROF. McWHINNEY: What about accompanied 
by provincial legislation? For example, Frank 
Scott at one stage suggested a procedure for 
establishing a new constitution. I would not accept 
the view that under all circumstances you would have 
to go to London, but I would agree with you that the 
Simple federal legislation without being accompanied 


by at least the conSensus of the provinces would be 
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unconstitutional; but I could see the constitutional 
relation occurring Solely in Canada with the federal 
and provincial consent behind bi a 

DR. FORSEY: By what authority would any 
provincial Legislature legislate in such a field? 

PROF. McWHINNEY: One way I would think 
would be by Pawbranénte -- assuming you can get 
political agreement acting together - the Dominion 
and Provincial passing declatory legislation. 
I believe that would be sufficient to establish a 
new constitution. This is essentially suggested 
by Frank Scott as early as 1949, 

PROF. BRADY: This is a very 
controversial matter actually. 

PROF. McWHINNEY: I would agree, but 
I am simply saying that I do not think it is correct 
to say that there will be Only one position on it. 

Di. ‘FORSEHY:: Surely it is a simple 
thing to get agreement here and get the final act 
at Westminster, the kind of thing proposed in the 
Fulton-Favreau formula. Why make a song and 
dance about it, which brings both the Parliament 
of Canada and the Legislatures in the position where 
they simultaneously commit an illegal act? 

PROF. McWHINNEY: The idea may be that 
it is illegal but it might be politically acceptiable 
to do this, it might be. 


I agree with you the most rational way is 
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through Westminster. It may be it is politically 
unacceptable with the balance of forces we have now 
or at some later time. 

PROFar FOX This was not the point 
I was arguing. I am arguing the two sentences 
in conjunction. 

"At present there is no satisfactory 

"method of amending the Canadian 

"constitution. Any change which 

"Canadians might desire must be ratified 

"by the Parliament at Westminster." 

Now, that is not true. 

DRe FORSEY.< That.is*not true. Making 
the change can be by simple act of Parliament. 

PROP. .FOX Depends on what kind of 
changes Canadians may desire, but at the moment it 
simply is not accurate. 

DR, .RORSEY: There is a whole string 
of things the Parliament of Canada can do by itself. 

THE CHAIRMAN: Just leave that out. 

MR. GREATHED: The two sentences. 

PROF. McWHINNEY: Or even one sentence. 

DRw BORSEY': "Certain changes which 
Canadians might desire ---" 

PROF... .ROXMs Yes, whether or not at the 
moment there is a satisfactory method, I would say 
in certain regard there are satisfactory methods at 


the moment. 
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DR. FORSEY: There is no completely 
satisfactory method. 

PROMS” BOX: bs line Ratio ga eal «ry 

DR. FORSEY: "Certain important changes 
that Canadians might desire must be ratified by 
the Parliament of Westminster"; for instance, anv 
change in the distribution of powers. 

THE CHAIRMAN: AM orients The next 
two we have done, and that takes us on to the 
passage of 3 on the judicial system finally. 

"The constitution should establish the 

"Supreme Court of Canada as the federation's 

"final court “of appeal.” 

PROF. McWHINNEY: I read’ this one’ ‘quickly 
a few moments ago and it seemed to me this is a lot 
more significant in what they do not say. 

i notice » in other words, there’rs riothing 
said on the issue that was discussed in the Committee 
here, certainly been discussed at political level, 
to the final appeals on the Civil Code of Quebec 
or final appeals on private law. In a way you 
have avoided taking a position on any of these things, 
so they are relatively harmless. 

THE CHAIRMAN: In the one extreme they 
are relatively harmless, but at the other extreme they 
have enough positive thrust to be significant. 

PROF. McWHINNEY: Not much. The only 


one , that has much to it, I ‘would say, and this is 
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something which could be achieved by the Federal 
Government by legislation, is the last one giving 
the Court the power the United States Supreme Court 
had since 1925, of some degree of discretionary 
control over the amount of business; but that is an 
issue in a way that you did not even need to take 
a decision on. It does no harm but I do not 
think it is fundamental. 

THE CHAIRMAN: What about guarantee 
of security? Are you thereby stuck for life with 


an incompetent? 


PROF. McWHINNEY: There is the age 
factor, of course. it is: now 75. 

THE CHAIRMAN: Quite a long time ifa 
chap is 40. 

PROF. McWHINNEY: It is possible, 


though, following your point, it is possible as it 
now stands, this could be construed as guaranteeing 
life tenure. 

DR GafORSEM: Now, surely security of an 
office does not entirely exclude removal; because 
I should say that the judges of the High Courts now 


enjoy security in office, but there is provision for 


removal. 
THE CHAIRMAN: That is true - Landreville. 
DR ofBORSEY : Yes, and it has not been 
invoked very often and never successfully and it may 


not be a satisfactory method, but it does seem to 


me you cannot give any people security without 
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making out a little control by removal. I am 
not familiar with the rule governing academic 
tenure, but surely when somebody gets into a 
university it does not mean that in no circumstances 
he can be disposed of. if he goes out of his 
mind, for one thing, surely he can be removed. 
Surely if he is chronically drunk and never turns 
up sober for classes, there is some means of getting 
rid of the person. 

PROF. McWHINNEY: Ori he’ is deaf or 
senile. We know the greatest of American judges 


did not hear for the last several years of his 


period on the Court. He was 92 when he ceased, 
I SMa . We know several have been positively 
insane. ineother' words, I think it is not a 


major point, but I think you could probably say 
"subject to life of good behaviour". 

At least in one case there was an 
improvement, because it veduced the gentleman's 
tendency to be loquacious. 

PROF‘ O28: Salary provision has been 
used by the government as a threat in the past, as 
a means of encouraging a member to resign, for 
reasons of health. It could not be proven 
publsely if one’ did: not'witsh to, arid! this is a 
significant change. 

I think Eugene's point is good, that 
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method of removal you can lay down. 

Of course you can still have the 
person removed, but that has never been applied 
in the case of a Supreme Court Judgem has; 1ty 
the present method of removal? 

DR. .FORSEY: There have been several 
attempts. One back in '68, I believe; then 
another one in the '70's, against another judge 
in Ontario. Then an attempt was made to get 
rid of Chief Justice Wood of Manitoba in 1881 but 
he died before it got very far. As far as [I 
have been able to gather, there was no other 
until Landreville, because I think by common 
consent the procedure left something to be desired, 
like the judge himself. 

PROF. McWHINNEY: Only because he didn't 
play the game. 

DR. FORSEY.: One of the wildest affairs 
L.ever went, through in my life. 

PROF. McWHINNEY: Do you want to take 
a position on the age factor? Insome ways it 
has operated adversely to the Canadian Supreme Court. 
It may be argued that some of the best judges were 
prematurely retired at 75, some of the most 
flexible and youthful judges. You want to put 
something in about that as a safeguard? 

DR. FORSEY: You are in a difficulty 


there, because it makes it much more difficult if 
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ther oldaboyoiscicen" and they really do become 
senile. It is like compulsory retirement. 
There is a compulsory retirement age, and the 
chap still thinks he is as good as he was, and he 
Van t. You can say: "Poor old Fred, he 
isn't much good, but after all he was all right in 
his day and we can put up with him for another 
twelve months"; but if there is a procedure that 
you have to put up with him until you can finally 
convince him he has to be thrown out at 65 ----- 

PROF. McWHINNEY: Why not: "subject 
to the usual considerations and good behaviour"? 
Good behaviour is the legal term used. 

THE CHAIRMAN: Any other questions on 


this one, these propositions? 


PROPRS POR I am not sure enough about 
procedures of the court. Maybe somebody could 
enlighten us once again on the last item: "Should 


be by leave of the Court". 

PROF. McWHINNEY: The Court is compelled 
to hear all cases subject to their meeting the 
statutory limits as to minimum sum in issue in civil 
cases and the like. The United States Supreme 
Court, by comparison, has, with the exception of one 
cHegory, complete discretion. Four thousand 
matters a year go to the United States Supreme 
Court. It just takes’ 200,° which-is* the 200 it 


considers mosit important. The Canadian Supreme 
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Court has no control over its own JuGuisedi ction, Aqi 
terms of numbers of cases. 

PROF. MEISEL: This in a sense makes 
it pretty well a constitutional court, I suppose. 

PROF. McWHINNEY: The American court, 
yes. 

PROF. MEISEL: This would have the 
Same effect in Canada. 


PROF. McWHINNEY: This provision woudd 


enable it, much more than the American court. perhaps, 


to become whatever kind of court it wanted. It 
could therefore do all constitutional cases, and 

I assume it would want constitutional. The 
American court's work is limited, of course, because 
of the difference in the jurisdictional basis of 
the American federal judiciary to federal questions 
anyway. Even private law questions must be 
federal before the Supreme Court has jurisdiction. 
This 1s an extra discretion that the Judicial Act 
of 1925 gives the court, to apply what is called an 
impossible criterion to the taking of cases. 

PROF. MEISEL: Could that mean that the 
court could in that situation decide, perhaps under 
the influence of strong and eloquent advocacy of 
Quebec lawyers, that it would simply refuse to 
become a constitutional court, and therefore there 
would be no appeal from the Quebec Supreme Court? 


PROF. McWHINNEY: It depends how it is 
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done. The American discretionary system operates 
on this basis that as long as four judges’ out of 
the nine say they would like to hear a case, it 
must be taken up by the Court. It would depend 
what details you worked out, but it would enable 
the Court, presumably, if they had four obscenity 
cases, one in Manitoba, two in Quebec, one in 
Ontario - let us say the Quebec one was "Lady 
Chatterly's Lover" and the other was "Fanny Hill" - 
to say "We will read 'Fanny Hill' this time and it 
is too bad for’ tne ocher Dook or” provinces: We 
will give one ruling on obscenity fnis year instead 
of rour™. 

PROF. MEISEL: i URLNK this 1.5 2 
marvellous idea, but what frightens me - if one had 
some assurances it would become a constitutional 
court, I think this is almost essential, this and 
the putting a limit on cases; but on the other 
hand if it can mean that the Court would simply 
abdicate its role as a constitutional court, then 
I think it would be very dangerous. 

PROF. McWHINNEY: These are directed 
to different points. One point is simply the 
work load as a Court to function as an efficient 
court ; that is why I suggested this as 
it stands is perhaps irrelevant to our exertise. 

All this would do would enable the 


Supreme Court to limit itself to about a hundred 
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cases and year and become more efficient, because 
it could do more and more research and take more 
time. 

Incidentally, coming up to the issue 
you raised, specialization can be achieved by the 
back door by discretionary controls for the number 
of cases; but the normal way of approaching it would 
be through the method that the Committee of Officials 
has avoided - the issue whether there should be 
Supreme Court specialization as such, special and 
constitutional courts and the like. I take it 
though, that you wish to avoid committing the Ontario 
Government on this point, so you deliberately left 
it out. 

What you left in is in reality a non- 
constitutional point; but the obvious presumption, 
the Court has too much work to do now and is 
nes as efficient as it may be because of that; 
but this reform would not affect the range of 
subject matter. 

THE CHAIRMAN: I wonder if we could 
conclude.that item at that point. 

May I say that I found this day immensely 
helpful and practical and stimulating to the work 
we are doing. I think it has been very much to 
the point. 

There were just two items, to revert to 


the agenda, item 2.and 3, which I can deal with 
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briefly. 

One is the future work of this Committee. 
As we agreed to do, the steering committee met in 
July to consider the work of the Committee, and we 
agreed that the present existing task forces should 
be retained in their form and employed as need be 
to assist in this work leading to constitutional 
revision ; and that the main work of this Committee 
should continue to be focussed on the build-up of 
work for the Continuing Committee of Officials. 

We will see next week what the state of progress is. 

Whereas we agreed to set a statutory 
meeting, as it were, every quarter, I think I would 
like to leave some fhexibility that as the work 
comes in, with the ebb and flow we shall convene 
the task forces or the full Committee as our sense 
suggests. 

I know that before too long and certainly 
before any federal-provincial conference, the 
Prime Minister would like to have another session 
with you at whatever kind of time he can make 
available. 

There is one other point that I would like 
you to ponder. We need not settle this today, 
but you recall we produced three pack volumes in 
the Spring a year ago which were tabled in the 
Legislature, and eventually became the red covered 


books. We have accumulated quite a number of 


cae 


nat gem setvimmos antasede ods .ob 09 | 
sw fas sot dimmed att ‘to i10W ond Tate ony ° 

otwore esortot AeBt gattetxe theeerq sat petals. ; 
od been es besyolqme bra amot ea SEN » 


iano baud tdanoo od gnthsel Wiow elds mt geteas oF a 
esttinvnod atid ee oe ried odd ded? baw ; noketves 
to qu-bliud od? Mo beeewsot ed of eunttnos bivote — _ 
afetotti0 Yo eedoimmoo gnkumtenod’ Sada vor itow 
,ot dastsz0%q to ov8te oft jedw veew ¢xom e9e I[Ltw ew 
viotusste 6°%e6 oF bestas Sw asetodW rape 
fuow I antdd I .medasup yteve .erew cE es ,gniveom ; 
ixow sit es tang yi tftorxes? emoe svesel ot sAtl 
aneynoo Lisde aw wolt bns dde 4nd ritiw .at semoo. 
wee two es e6cdkinned [Lut ert 10 aesm0t Aesd ong 
=v . atesguue 
vintsétoo bas sol oog saeted sadv wink I 
ai3 ,sonstsinos Iatonivotq-Letebet yas s10TtSd 
aoteese tendons sve ot sukl biuow vedetniIm emit 
eign ose sd ented to baie wevetsdiw ds uoy diiw 
. ofdaltave 
euif blwow I ¢adt gntoa tedt6 sho ek oven? 
“shot cid sities som besn ow .tebnoqg oF YoY 
at semlov wosq se1dd beoubotq ow Iisost voy pe eg 
end nt belLds? stew doldw ogs THSY & gaitqe = 
bsyveves bet os omsosd yllaninavs Ome srousasats 


Qo vedwn e stiup batslumvoss oved ow ied 
iy 


1? 


_ 


We htc 


a Pe BT 


papers since then, done by members of the Committee 
or for this Committee, and it occurs to me we 

might want to consider publishing in that original 
form Volume 4 papers, which fills out our work, 
and some of which I think should receive wider 
attention and are of very high quality. 

As I say, I don't think we are quite at 
the point of being ready to do that, and perhaps 
the Committee might just ponder it before another 
meeting and see if you think this is worth doing. 

DR. FORSEY: May I suggest it would be 
useful if you or somebody would draw up a tentative 
list of the documents that you think might be 
suitable for inclusion. 

THE CHAIRMAN: I think this is a good 
idea. As»a,.matter.of),fact..if,d,cane just 
give my own bias, both to give a wider indication of 
what the Committee has been doing and, more 
importantly, because I think some of the papers 
deserve a little wider audience. 

I would like to see another volume, and 
I think this suggestion would be accepted, if we 
drew up a list of what we have and sent it to 
members of this Committee for your comments. 

You can let us have your comments before we make 
a decision, 
Would you pass this around - a sample 
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stock-clearing activity, as it were - order form 
for the background papers, which is the red book 
that you contributed "Canada of Tomorrow"; 
Confederation of Tomorrow theme papers; and the 
Confederation of Tomorrow proceedings. You can 
do a package order here. 

MR. GREATHED: I think members of this 


Committee will be receiving complimentary copies. 


THE CHAIRMAN: You don't have to send 
in your order: you automatically get your book. 
PROP « FOX: This is useful to have 


for our students. 

THE CHAIRMAN: What is your plan for 
circulation of these? 

MR. MURRAY: It. is going to all public 
libraries in Canada, to the Department of Political 
Science and the Library of all universities and 
colleges; and distribution also going to secondary 
schools in Ontario. Then we have our own mailing 
list of people asking specifically for information 
on these books. So every university in Canada 
is going to have one or two of these going around, 
but if any of you would like extra copies to 
distribute to students and so on, we should have 
several. 

PROF. FOX: It is very attractively put 
out. 


THE CHAIRMAN: The one item that remains, 
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I may just ask Ed Greathed to give a very brief 
report on the state of progress of the four task 
forces which are meeting within the Government in 
Ontario. 

MR. GREATHED: Mercifully, it will be 
brief. It is just a progress report, simply to 
inform the Committee that the four task forces 
report, each of them, are almost in draft form now. 
We hope to have them in the Prime Minister's hands 
by the end of this month or very early in October - 
report on municipal affairs, provincial public 
service, Legislature and provincial statutes and 
judicial administration. They will be sent 
directly to the Prime Minister by the Chairman of 
each of the respective committees. 

I might say that these reports, of course, 
were mentioned in Mr. Robarts' speech of February 
5th, and the work formally got under way in March 
and April. It has taken us longer than we 


thought initially though, because of some very 


fundamental investigations which had to be undertaken, 


and which I don't think had ever been undertaken 
before. We had to do, if I may use the phrase, 
a little more basic research than we had perhaps 
thought was necessary at the beginning. However, 
the Prime Minister should have them either at the 
end of this month or early next month. 


PROF. BRADY: How long are they? 
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MR. GREATHED: Rach runs for 
approximately 30 pages. We have tried to keep 
them short. We want people to read them and we 


have tried to keep them as tight as possible. 

THE CHAIRMAN: Are there any other 
matters of business that you would like to bring 
before the Committee? 

PROM ROX: Do I understand from your 
remarks that you are not setting a date now for 
another meeting, but making it subject to the way --- 

THE CHAIRMAN: Yes, I thought we would 
agree on some statutory basis, as it were, to set 
aside the third Friday every third month, four 
times a year; but I really think we will have to 
see how the discussions go as to whether it is more 
useful to give time to calling the whole Committee. 
As I say, I think this particular day has been very 
helpful, We may find that when we come back next 
week things have proceeded to a point where I would 
like to have another early meeting of the Committee. 
I would like to feel free to do this. It may 
be certain items under the headings of the different 
task forces have reached a point where we should have 
the task force together. I think some 
flexibility now would be an advantage. 

MR. GREATHED: December 20th would be the 
third Friday. 


PROF. MEISEL: I suppose it would be too 
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awkward to make us think about the kind of issues 
that are likely to come out of this meeting, but 
if we aati some idea of the sort of areas within 
which we ought to be mulling things over. 

THE CHAIRMAN: We could try to produce, 
I think, a brief report from the meeting, with 
some indication of where it seems to be heading. 

PROF. MEISEL: If it could be done without 
adding to the work of the staff to any great extent, . 
it would be useful. 


THE CHAIRMAN: We will do that if we can. 


--- The meeting adjourned at 4.30 p.m. 
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